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ERRATA    in    VOL.   IV. 

Page  13,  line  5,  for  "  Colone"  read  **  Celom/.** 

86,  7,  from  the  bottom,  in  the  lift  of  the  South- 

ampton   Committee,    for    "  Members** 

read  "  Meml>tr." 
91,  II,  for  "  cheers'  read  "  officer" 

93,  2,   for  *'  eligibility^  read  "  eligibility.''^ 

98,  7,  from  the  b'Utom,  for  "  ineUgibility"  read 

"  ineligibn'i/y.^' 
101,  8,  for"  49"  read  "  46.'' 

lii^i.  in    the  note  at  the  bottom  for  **  Sir  G. 

"  Coi'err  read  "  Sir  W.  Convert'* 
103,  6,  for  '•  Long"  read  **  Lor.ge." 

Ibid,  In    the    fame    line,    for    "  Fletcher"    read 

••  Hatcher." 
io5.  At    the    end  of  note   (2)   at  the    bottom, 

infert  "(G.)" 
Ill,  6,  for  "(2)"  read  "(1)." 

150,  9,  for  *'  Jheriffs"  read  '«  hailiffs." 

1 59,  1 1 ,  from  the  bottom  for  "  ;a"  read  "  /«." 

l6z,  17,  for  •*  Rapine"  read  "  Rapin." 

17c,  6,  for  *'  contejied'''  read  •*  tontended,'* 

184,  10,  for '•  lufl//^//"  read  "oufii^t/." 

244,  9,  from  the  bottom,  for"i769"read"l469.'* 

292,  8,  for*'  maris"  read  ^'  merij.'* 

352,  3  &  4,  from  the  bottom,  for  ''  o/the  Hcoje  im 

"  the  vctes"  read   "  in  the  'votes  of  the 
••  Houfe'' 
360,  The  firft  note  at  the  bottom  (hould  be  marked 

"(i)"infteadof"(2)." 
Ihidt  In    note    (i)    for    "  page  zy"  read  *'  pcgt 

"  279." 
368,  line  6,  from    the   bot:om,    after  "  he  is"  infert 

37^»  i»  from  the  bottom,  for  "/^m" read". *Z'<r»." 
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xxxir. 


THS   SECOND 


CASE 

Of  the   BOROUGH    of 

C    RICKLADE, 

In  the  County  of  Wilts. 


Vol.  IV.  B 


The  day  appointed  for  choofing  the  Committee  wa» 
Tuefday  the  6th  of  February,  but,  an  hundred  mem- 
bers not  being  prefent,  the  Houfe  adjourned  till  the 
day  following. 

On  VVednefday,  the  7th  of  February,  the  Committee 
was  chofen,  and  confifted  of  the  following  Gen- 
tlemen : 

Sir   Tho,   Clavering,     Bart. 
Chairman, 

Sir  George  Robinfon,  Bart. 

Walter  Stanhope,  Efq; 

Vifcount  Middleton, 

Edward  Roe  Yeo,  Efq; 

Sir  Michael  Le  Fleming,  Bart. 

William  Hervey,  Efq; 


William  Lygon,     Efq; 
Daniel  Lafcelies,  Efq; 
John  Frederick,  Efqj 
Sir  Philip  Hales,  Bart. 
William  Chaytor,  Efq; 
Charles  Goring,  Efqj 
Nominees. 
Of  the  Petitioner  if 
William  Adam,  Efq; 

Ofihf  Siitlng  Member^ 
George  Johnftor.e,  Efq; 


1  Durham  County. 
Northampton. 
Carlifle. 
Whitchurch. 
Coventry. 
Weftmoreland. 
,Efrex. 

I  Worcefterfhire. 
Northallerton. 
jNewportjCornwall 
Downton. 
Penryn. 
Shoreham. 


J 


Gatton. 


Appleby. 


Petitioners, 
Six  Perfons,  on  behalf  of  themfelves  and  others,  Elec- 
tors of  the  Borough  of  Criclclade. 
Fourteen  Perfons,  on  behalf  of  themfelves,  and  other?. 
Electors  of  the  faid  Borough, 

Silting  Member. 
Samuel  Peach,  Efquire. 

Counsel. 
For  the  Six  Petitioners. 

Mr.  ^!ansfieId,  Mr.  Graham. 

Counsel 

For  ihj  Font  tan  Pdit'ioners, 

Mr.  Barrel. 

Counsel 

For  the  Sitting  ALmher. 

Mr.  Learcroft,  Mr  .Lee, 


(      3      ) 


THE    SECOND 


E 


Of  the   BOROUGH   of 

CRICKLADE. 

AFTER  the  eledlon  to  fupply  the 
vacancy  for  this  borough,  occa- 
fioned  by  the  death  of  Mr.  Earle,  had 
been  declared  void,  on  the  trial  of  the 
caufe  during  the  lad  feflion  of  Parlia- 
ment (^i),  a  new  election  took  place,  on 
the  28th  of  February,  1775,  and  the  four 
followiFig  days.  Samuel  Peach,  Efqj 
John  Dewar,  Efq;  and  Samuel  Petrie, 
Efq;  were  candidates.  Mr.  Peach  was 
returned  i     and   three  petitions   were    pre- 

(i)  Supra,  vol.  i,   p.  314. 

B  2  fented 


4  CASE      XXXII. 

fented  to  the  Houfe,  complaining  that  he 
was  unduly  eleded  and  returned ;  viz, 
one  of  Mr.  Dewar,  and  two  of  two  dif- 
ferent fets  of  voters,  in  the  borough. 

The  feffion  was  over  before  the  trial  of 
thefe  petitions  canie  on;  but,  at  the  be- 
ginning of  this  feffion,  within  the  time 
limited  for  that  purpofe,  the  fame  perfons 
renewed  their  petitions  (i).  The  day 
appointed  for  taking  them  into  confidera- 
tion  was  Friday,  the  2d  of  February, 
which  was  afterwards  altered  to  Tuefday, 
the  6th  of  that  month  (2),  and  the  Houfe 
not  being  complete  on  that  day,  the 
ballot  took  place  on  Wednefday,  the  7th 
of  February. 

On  the  7th  of  February,  when  the 
parties  and  their  agents  were  caDcd  in, 
nobody  appeared  on  the  part  of  Mr. 
Dewar.  It  was  fuggeQed,  that  he  was 
gone  abroad,  and  that  his  father  was  de- 
iirous    that    his   petition   fhould   be   with- 

(i)  Votes,  31  Oa.  1775,  p.  34,  35,  36. 
(2)  3uL  I  Feb.  1776.  p.  225. 

8  drawn ; 
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drawn  ;  but  he  did  not  produce  any  autho- 
rity from  his  fon,  to  make  an  application 
for  that  purpofe  to  the  Houfe.  If  he  had, 
the  fame  difficulty  would  have  arifen  here, 
which  foon  after  happened  in  the  fecond 
cafe  of  Ivelcherter  (i).  When  feveral 
petitions  are  prefented,  complaining  of  the 
fame  ele(!?tion  or  return,  a  ftvcral  and 
dirtincft  order  is  made  concerning  eacfo, 
appointing  the  faine  day  for  taking  each 
of  them  into  confideiation  ;  but,  when  it 
is  found  convenient  to  alter  the  day  firrt 
fixed  to  a  fubfequent  one,  the  form  i?, 
firft  to  difcharge  the  feveral  orders  before 
made,  and  then  to  make  a  joint  order  for 
taking  all  tlie  petitions  into  confideration 
on  fuch  fubfcrquent  day.  This  was  done 
on  the  firft  of  February,  with  regard  to 
the  three  petitions  in  qucftion.  The  form 
will  be  beft  underftood,  by  inferting  the 
words  of  the  votes. 

I  February,    1776.    *'  The   Houfe  was 
'*  moved,    that    the    feveral    orders    made 

(1)  Vide  Infra, 

B  3  "  upcn 
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**  upon  the  31ft  day  of  0(ftober  laft,  for 
"  taking  into  confideration,  to-morrow, 
*'  the  petition  of  John  Dewar,  Efq;  and 
"  alfo  the  petition  of  the  feveral  perfon5 
*'  whofe  names  are  thereunto  fubfcribed, 
*'  in  behalf  of  themfelves  and  others  the 
*'  electors  of  the  borough  of  Cricklade,  in 
"  the  county  of  Wilts;  and  alfo,  the 
*'  petition  of  the  fubfcribers,  elediors  of 
*'  the  borough  of  Cricklade,  in  the  county 
*'  of  Wilts,  in  behalf  of  themfelves  and 
*'  others,  eledors  of  the  faid  borough, 
"  feverally  complaining  of  an  undue  elec- 
*■  tioa  and  return  for  the  faid  borough, 
*'  might  be  read,  and  the  faid  orders  being 
♦'  read  accordingly," 

Ordered,  ^*  That  the  faid  orders  be  dif^ 
*'  charged." 

Ordered,  *'  That  the  faid  petitions  be 
*'  taken  into  confideration  upon  Tuefday 
"  next,  at  three  of  the  clock  in  the  after- 
^*  noon  (i)." 

(i)  Vctes,  p.  225. 

This 
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This  laft  was  the  order  of  the  day  on 
Wednefday,  the  7th  of  February,  and,  ac- 
cording to  the  ftatute  (1),  was  read.  It 
extended  to  all  the  three  petitions;  but,  as 
neither  Mr.  Dewar,  nor  any  counfel  or 
agent  on  his  behalf,  appeared,  the  Com- 
mittee, after  they  were  chofen,  were  only 
fworn  to  try  the  merits  of  the  two  petitions 
of  the  voters. 

On  Thurfday,  the  8th  of  February,  the 
Committee  being  met,  the  txvo  petitions 
were  read.  They  are  entered  in  the  votes 
as  follows : 

**  A  petition  of  the  feveral  perfons  whofc 
"  names  are  thereunto  fubfcribed,  in  be- 
**  half  of  themfelves  and  others  thef  elec- 
**  tors  of  the  borough  of  Cricklade,  in  the 
"  county  of  Wilts,  was  read  ;  fetting  forth, 
"  That,  at  the  eledion  of  a  reprefentative  to 
**  fcrve  in  Parliament  for  the  faid  borouph, 
[*  in  the  room  of  Samuel  Peach  and  John 

(1)  II  Geo.  III.  cap,  42.  §  4. 

B  4  "  Dewar, 
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**  Dewar,  Efqulres,  John  Dewar,  Samuel 
**  Peach,  and  Samuel  Petrie,  Efquires, 
*•  were  candidates  ^  and  that  Thomas 
"  Carter,  a  known  friend  of  the  faid  Mr. 
"  Peach,  and  under  the  diredlion  of  his 
**  agents,  prefided  as  bailiff  and  returning 
**  officer  of  the  faid  borough,  to  which 
**  office  the  faid  Carter  was  appointed  by 
**  Arnold  Ncfbit,  Efq;  the  Lord  of  the 
*'  hundred,  or  manor,  of  Cricklade,  and 
<*  friend  to  the  faid  Mr.  Peach,  and  the 
«*  perfon  who  introduced  the  faid.  Mr. 
**  Peach  as  a  candidate  for  the  faid  bo- 
"  rough  ;  and  that  the  petitioners,  and 
"  many  others,  duly  quaHfied,  as  well  by 
"  the  general  laws  and  cuftoms  of  the 
*'  land,  as  by  the  particular  ufage  and  con- 
*'  ftitution  of  the  faid  borough,  offisred  to 
*'  give  their  votes  for  the  faid  John  Dewar, 
*'  Efq;  but  were  rejeded  by  the  faid  re- 
*'  turning  officer,  who,  under  the  direc- 
"  tions  of  the  agen's  of  the  faid  Mr.  Peach, 
♦'  took  upon  himfelf,  arbitrarily  and  ille- 
**  gaily,  to  return  the  faid  Mr.  Peach, 
**  although  the  faid  John  Dewar,  Efq;  had 


"  a  lar^i 
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*'  a  large  majority  of  unqueftlonable  legal 
*'  votes,  for  the  faid  borough  ;  and  that 
**  the  faid  returning  officer  did,  likewife, 
'*  partially  admit  many  votes  for  the  faid 
*^Mr.  Peach,  which  flood  precifcly  in  the 
"  fame  predicament  with  many  which  he 
*'  rejeded  wht-n  offered  for  Mr.  Dewar  ; 
**  and  did  likewife  admit  many  perfons  to 
*'  vote  for  Mr.  Peach,  whom  he  ought 
*'  not  to  have  admitted,  feveral  of  whom 
•*  were  the  immediate  and  avowed  agents 
*'  of  Mr.  Peach,  having  no  connecflion 
**  with  the  faid  borough,  but  who,  under 
**  fraudulent  and  colourable  conveyances, 
"  were  admitted  to  vote,  to  the  great  in- 
*'  jury  of  the  rights  and  franchifes  of  the 
*'  petitioners,  and  others,  the  cledors  of  the 
**  faid  borough ;  and  that,  by  thefe,  and 
"  ot^er  ujiduCy  corrupt^  and  illegal  prac- 
•'  tices^  the  faid  Samuel  Peach,  Efq;  did 
'*  procure  himfelf  to  be  returned  a  repre- 
"  fentative  to  Parliament,  in  manifeft  in- 
"  jury  to  the  rights  of  the  eledors,  and  in 
*'  open  violat/on  of  the  law  and  confti- 
♦*  lution    of    Parliament :     and    therefore 

*'  praying, 
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**  praying,  that  the  freedom  of  eleflion 
*'  may  be  reftored,  and  that  the  faid  Mr. 
*'  Dewar  may  be  received  as  duly  ele(5ted ; 
*'  and  that  the  Houfe  will  grant  them  fuch 
*'  other  relief  and  redrefs  as  they  fhall 
<«  think  meet  (i)." 

This  was  the  petition  of  the  fix. — 

'*  A  petition  of  the  fubfcribers,  elec- 
*'  tors  of  the  borough  of  Cricklade,  in 
**  the  county  of  Wilts,  in  behalf  of  them- 
**  felves  and  others,  eledlors  of  the  faid 
**  borough,  was  alfo  read :  fetting  forth, 
*'  That,  at  the  laft  election  of  a  burgefs  to 
<«  ferve  in  Parliament  for  the  faid  borough, 
*'  in  the  room  of  William  Earle,  Efq;  de- 
**  ceafed,  Samuel  Peach,  John  Dewar,  and 
*'  Samuel  Petrie,  Efqulres,  were  can- 
*«  didatesj  and  that  Thomas  Carter, 
•*  bailiff  of  the  faid  borough,  who  pre- 
«'  fided  as  returning  officer  at  the  faid  elec- 
"  tion,  during  the  poll,  aded  with  the 
<*  greateft  partiality  in  favour  of  the  fai4 

(i)  Votes,  p.  35. 

*'  Samuel 
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**  Samuel  Peach,  rejedling  the  votes  of 
**  many  who  had  an  undoubted  right  to 
**  poll,  and  who  tendered  their  votes  for 
"  the  faid  John  Dewar,  or  the  faid  Samuel 
**  Petrie ;  and  admitting  many  to  poll  for 
'*  the  faid  Samuel  Peach,  who  were  in  the 
**  fame  predicament  with  thofe  who  were 
*'  refufed  to  be  admitted  for  the  other  can- 
"  didates,  as  well  as  many  others  who  had 
'*  no  right  to  vote  at  all ;  andthus,  in  a  moft 
'*  arbitrary,  illegal,  and  unwarrantable  man- 
*'  ner,  depriving  great  namberi  of  the  elec- 
*'  tors  of  the  faid  borough  of  their  right 
"  and  franchife,  which  they  had  hereto- 
*'  fore  exercifed  for  time  immemorial ;  and 
**  that  by  thefe,  and  other  undue  pradlicesy 
''  the  faid  Samuel  Peach  has  been  unjulily 
"  returned  to  ferve  for  the  fiid  borough, 
"  though  not  duly  eledted,  in  defiance  of 
*'  law,  and  grofs  violation  of  the  freedom 
*'  of  ele(5tion  ;  and  that  the  petitioners  pre- 
"  fentcd  a  petition  to  the  Hcufe  the  lafi: 
*'  feffion  of  Parliament,  fetting  forth  thefe 
**  particulars,  but  which  was  not  then 
I*  heard  -,  and  therefore  praying  the  Houfe 

*'  to 
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"  to  take  the  premlfes  Into  confideration, 
**  and  to  grant  thetn  fuch  relief  as  to  the 
*<  Houfefhall  feemjuft  (i)." 

This  was  the  petition  of  the  fourteen. 

There  is  no  laft  determination  of  the 
right  of  elecftion  in  this  borough ;  but  the 
following  entries  in  the  Journals  on  that 
fubjed:  were  read  (A). 

I  April,  1689,  "  Colonel  Birch  re- 
"  ports  from  the  Committee  of  eledions 
**  and  privileges^— 

"  That  it  was  agreed  by  the  counfcl  on 
**  both  fides,  that  the  right  of  elecftion  was 
"  in  the  freeholdeis  and  copyholders  of  the 
*'  borough-houfes,  and  leafeholders  for  any 
'*  term  not  under  three  years :  only  the 
**  counfel  for  Mr.  Webb  (the  fitting  mem- 
**  ber)  alleged,  they  ought  to  be  poflefi"ed 
**  of  an  eftate  in  their  own  right,  and  not  in 
**  right  of  their  wives  (?.)." 

After  fome  witnefles  had  been  examined, 
who  proved  the  ufage  in  favour  of  perfons 

(1)  Votes,  p.  35,  36. 

(2)  Journ.  vol.  x.  p.  72.  col.  i. 

having 
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having  eftates  in  right  of  their  wives, 
Webb's  counfel  waved  their  objedtion  to 
them  (j),  and  there  was  no  queftion  left 
concerning  the  right  of  eledion. 

22  February,  1695-6.  "  Colone  Gran- 
**  ville  reports  from  the  Committee  of 
*'  privileges  and  elections  (2), 

**  That  it  was  agreed^  that  the  right  of 
*'  eledion  (for  Cricklade)  was  in  the  free- 
"  holders,  copyholders,  and  leafeholders, 
**  for  not  lefs  than  three  years  (3)." 

In  the  years  1698,  1710,  1713,  1720, 
and  1722,  it  appears,  that  petitions  were 
prefented,  complaining  of  undue  elediions 
and  returns  for  this  borough  ;  but  there  is 
nothing  faid  in  any  of  them  touching  the 
right  of  eledion. 

The  numbers  on  the  poll,  as  produced 
by  the  returning  officer,  were  as  follows  '• 

(1)  Journ.  vol.  x.  p.  72.  col.  2. 
{%)  Journ.  vol.  xi,  p.  461.  col.  i, 
(3)  Ibid,  col.  2. 

For 
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For  Peach  —  —"54 
For  Dewar  —  —  41 
For  Petrle  —        —  6 

Majority  in  favour  of  Peach ") 
over  Dewar  3 

The  counfel  for  the  petitioners  propofed, 

I.  To  eftablifh  a  great  many  votes  as 
legal,  which  had  been  tendered  for  Dewar, 
and  had  been  rejedted ;  and  alfo  to  difqua- 
lify  others,  which  had  been  received  for 
Peach, — fo  as  to  leave  a  clear  majority  for 
Dewar. 

I I.  To  prove  fuch  mifcondud:  in  the  return- 
ing officer,  ,as  to  call  for  a  fpecial  report 
from  the  Committee. 

III.  To  prove  bribery  on  Peach,  by  his 
agents,  fo  as  to  difqualify  him  from  being 
able  to  retain  his  feat. 

Ift  Head.]  The  right  of  eledion  was 
allowed  on  both  fides  to  be  as  exprelTed  in 

the 
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the  general  terms  of  the  two  agreements  of 
1689  and  1595. 

But  the  petitioners  contended, 

1.  That  the  boundaries  of  the  borough 
extend  beyond  the  line  adopted  on  the  part 
of  the  fitting  member;  and  that  fevcfi 
houfes,  for  which  votes  had  been  tendered 
in  favour  of  Dewar,  and  rejedled  on  the 
ground  of  their  being  without,  are  within, 
the  boundaries. 

2.  That  it  is  not  neceffary  that  the 
houfes,  for  which  votes  are  claimed,  fhould 
cither  be  ancient  houfes,  or  built  on  ancient 
fcites,  but  that  a  fufficient  eflate,  in  a?2y 
houfe  within  the  borough,  gives  a  right  to 
vote. 

3.  That  leafeholders  for  a  term  of  three 
years,  or  more,  determinable  on  a  life  or 
lives,  and  perfcns  having  leafes  for  that  or 
a  longer  term,  granted  by  lefTors,  who  have 
themfelves  leafes  for  three  or  more  years, 
but  determinable  on  a  life  or  lives,  have  a 
right  to  vote. 

4.  That  all    the  three  clafTes  of  voters 
I'iz,  freeholders,  copyholderSj  and  leafehold- 

7  cr», 
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crs,  and  muft  have  refided  40  days  in  theplacc, 
before  the  election,  and  mud  he panfiioners* 
The   counfel    for    the   fitting    member 
infifted, 

1.  That  the  boundaries  of  the  borough 
are  according  to  certain  limits  which  they 
pointed  out,  and  which  exclude  the  feven 
houfes  in  queftion, 

2.  That  no  houfes  give  a  right  to  vote 
except  ancient  houfes,  or  new  houfes  built 
on  ancient  fcites;  and  that  what  are  called 
new  houfes  give  no  right  to  vote. 

o.  That  no  leafeholder  can  vote  unlefs 
his  leafe  be  for  three  or  more  years  ccr- 
tainy  from  a  lelTor  who  has  an  abfolute 
eft  ate  for  three  or  more  years  certain^  and 
not  determinable  on  lives. 

4.  That  refidence  of  40  days  before  the 
eledion  is  necelfary  only  to  qualify  thofe 
who  claim  to  vote  as  leafeholders^  and  is 
not  required  in  freeholders  and  copyhold- 
ers  ;  and  that  legal  fettlements  are  not  ne- 
cefTary  to  any  voters. 

Befides  the  evidence  brought  by  the  pe- 
titioners to  prove   the  four  points  which 

they 
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they  wanted  to  eftablifli  in  order  to  mak6 
out  the  hrft  head  of  their  charge,  they  pro- 
duced a  great  deal  of  other  evidence  to 
fubrtantiate  the  rights  of  many  hidhidual 
voters  who  had  been  rejed:ed,  as  claiming 
for  fplit  tenements,  as  not  having  leafes 
for  three  or  more  years,  or  for  other  rea- 
fons;  and  alfo  to  difqualify  certain  voters, 
who  had  polled  for  the  fitting  member, 
as  not  having  bojia  Jide  eftates,  but  only 
fuch  as  were  occafional  and  fraudulently 
granted,  for  the  purpofe  of  creating  votes  at 
the  election. 

After  the  evidence  for  the  petitioners 
was  clofed,  the  counfel  for  the  fitting  mem- 
ber informed  the  Committee  that,  if  they 
fliould  decide  the  general  queflions  which 
have  been  ftated,  the  parties  would  pro- 
bably agree  about  the  majority  of  votes 
according  to  their  decifions,  which  would 
render  It  unnecefTary  for  them  to  determine 
upon  the  votes  which  flood  on  particular 
grounds.  That,  at  leaft,  if  all  the  propo- 
iitions  contended  for  by  the  petitioners 
{hould   be  cflablifhed  by  the  Committee, 

Vol.  IV.  C  the 
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the  fitting  member  would  acknowledge  the 
majority  to  be  in  favour  of  Dewar  j  and, 
on  the  other  hand,  if  all  the  propofitions 
infixed  on  by  them  on  the  part  of  the 
fitting  member  fiiould  be  confirmed,  the 
majority  muft  be  with  him.  That  if  the 
Committee,  therefore,  fhould  firft  come  to 
fpecial  refolutions,  fettling  the  right  of 
elediion,  they  would  probably  abridge  their 
own  trouble,  and  the  expence  of  the  par- 
ties, and  would  alfo,  by  a  judicial  decla- 
ration of  that  right,  in  a  borough  where 
there  is  no  laft  determination  of  the  Houfe, 
afcertain  the  law  of  the  place,  and  prevent 
future  contefts. 

The  counfel  on  the  other  fide  concurred 
in  defiring  to  have  the  right  of  election  fpe- 
cially  afcertained,  and  agreed  that,  if  all 
the  points  were  againft  them.  Peach  would 
have  a  majority. 

The  Committee  afiented  to  the  propofal. 

In  the  arguments,    therefore,    on   both 
fides,  the  counfel  confined    themfelves  to 
obfervations  on  the  evidence  as  to  the  gene- 
ral points ;  and,  in  the  event,  the  Com- 
I  mittee 
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mittce  were  not  called  upon  to  decide  con- 
cerning any  of  the  votes  which  flood  on 
particular  grounds.  For  this  reafon,  I  have 
not  thought  it  neceflary  to  preferve  what 
was  proved  concerning  thofe  votes  -,  but  I 
have  been  careful  to  ftate  very  fully  all  the 
evidence  that  was  given-  on  the  different 
queftions  concerning  the  right  of  elec- 
tion (B). — Previous,  however,  to  the  ac- 
count of  the  evidence,  it  will  be  proper  to 
mention  what  was  admitted  on  both  fides, 
relative  to  the  borough  of  Cricklade,  viz. 

That  it  is  a  borough  by  prefcriptlon, 
but  not  incorporated.  That  the  bailiff  of 
the  manor  of  Cricklade  is  the  returning 
officer.  That  the  bailiff  and  conflables  of 
the  borough  are  chofen  yearly  at  the  Mi- 
chaelmas court-Ieet,held  in  the  borough,  be- 
fore the  fleward  of  the  manor  of  Crick- 
lade. That  there  is  a  fmaller  manor  in 
the  borough  called  the  manor  of  Abingdon 
Court,  which  is  fubordinate  to  the  other, 
and  is  held  of  the  dean  and  chapter  of 
Salifbury,  for  99  years  determinable  on 
lives.  That  there  are,  alfo,  in  the  borough 
C  2  charity 
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charity  edates  held  of  the  feoffees  of  the 
charity,  for  terms  determinable  on  lives. 
That  the  houfes  in  the  borough  are  chiefly 
held  either  in  freehold,  in  copyhold,  on 
leafes  for  99  years  determinable  on  lives, 
on  leafes  for  terms  abfolute  of  three  or 
more  than  three  years,  and  on  leafes  for 
terms  of  three  or  more  years  under  leflees 
for  99  years  determinable  on  lives.  That 
Mr.  Nefbit,  lord  of  the  manor,  (the  other 
member  for  the  borough)  was  the  adlive 
and  avowed  friend  of  Mr.  Peach,  and  fup- 
ported  him  with  all  his  intereft.  That  the 
appointment  of  the  bailiff  is  very  much  ia 
Mr.  Nefbit's  power. 

FIRST    POINT. 

The  feven  houfes  which  were  alleged, 
by  the  counfel  for  the  petitioners,  to  be 
within  the  borough,  and  denied  to  be 
within  it  by  the  counfel  for  Peach,  He  con- 
tiguous to  each  other,  on  the  eaft  fide  of  the 
borough,  and  are  built  in  a  flrait  line  front* 
ing  the  fame  way.  At  the  time  of  the 
cledion  they  were  in  the  occupation  of  the 

fol- 
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following  perlbns :  Thomas  Bound,  Tho- 
mas Kilmaftcr,  fen.  Richard  Lidael,  Wil- 
liam Mabfon,  John  Pound,  Robert  Strange, 
and  William  Wakefield. 

EVIDENCE 

Of  the  witneffes  called  by  the  counfcl 
for  the  petitioners. 

WiU'iam  Archer — faid,  He  was  fixty-five 
years  of  age  -,  and  was  born  in,  and  never  a  year 
cut  of  Cricklade.  Had  heard  ancient  people, 
then  dead,  and  particularly  his  father,  who 
had  been  dead  40  years,  fay,  that  the  limits 
of  the  borough  extend  on  the  eaO:  to  a  cer- 
tain ftone,  which  (as  well  as  the  others 
mentioned  afterwards)  is  called  a  Meer- 
ftone;  on  the  weft,  to  another  ftone  on 
Horfeley-down  ;  on  the  fouth,  to  a  ftone 
at  a  gate  belonging  to  one  Stephen  Weft; 
and,  on  the  north,  to  a  bridge  called  Wea- 
ver's Bridge.  That  he  was  conAable  in 
1 76 1.  That  Thomas  Bound's  houfe  was 
built  in  1732,  and  has  always  been  in  the 
family  of  the  Bounds.  That  he  had  heard 
tancient  people  fay  it  was  in  the  borough, 
C  3  and 
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and  had  always  underflood  it  to  be  fo.  That 
he  had  always  underflood  that  the  Bounds 
had  voted  for  it,  and  that  Thomas  Bound 
had,  but  could  not  fay  whether  he  had  feen 
him  vote.  He  gave  nearly  the  fame  ac- 
count of  Thomas  Kilmafter's  houfe,  ex- 
cept that  he  did  not  mention  the  time 
when  it  was  built.  He  alfo  faid  the  fame 
as  to  Richard  Liddel's,  and  added,  that,  36 
years  ago  he  went  with  V/ellbore  Ellis, 
Efq;  to  folicit  votes,  and  went  to  that 
houfe.  That  he  faw  the  pofleflbr  at  the 
poll  on  that  occafion,  but  did  not  know 
whether  he  voted.  He  gave  the  fame  evi- 
dence concerning  the  houfes  of  William 
Mabfon,  John  Pound,  Robert  Strange,  and 
William  Wakefield,  as  concerning  that  of 
Liddel.  He  faid  that  Wakefield  is  the 
owner  of  the  houfe,  but  did  not  live  in 
it  at  the  time  of  the  eledion.  That  one 
Mifflin  lived  in  it. 

On  his  crofs-examination  on  this  fub- 
je6l  he  faid.  He  jiever  had  gone  in  a  pro- 
ceffion  round  the  bounds  himfelf,  but  he 

had 
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had  heard  that  it  had  been  done  once  or 
twice  in  his  time. 

John  Skiliing faid,  He  was  fixty-one 

years  of  age,  and  had  known  the  borough 
of  Cricklade  fifty  years.  That  he  had  per- 
formed watch  and  ward  upwards  of  forty 
years  ago,  and  that,  according  to  the  charge 
given  at  that  time,  Thomas  Kilmaf- 
ter's  houfe  was  within  the  borough-ftone. 
(«^  Kilmafter's  houfe  is  the  laft  in  the 
line  of  the  7 — if  it  is  within  the  boun- 
daries the  others  mufl  be  fo.)  That  he  al- 
ways underftood  that  the  houfes  of  Tho- 
mas Bound,  Thomas  Kilmafier,  Richard 
Liddel,  Wilham  Mabfon,  John  Pound, 
Robert  Strange  and  Wilham  Wakefield 
were  within  the  borough.. 

On  his  crofs-examination  lie  faid,  That 
he  received  the  charge  for  performing 
watch  and  ward  from  the  conflable.  That 
his  office  was  the  fame  with  that  of 
watchman  in  London.  That  the  confta- 
bles  are  appointed  at  the  lect,  to  adl  within 
the  liberties  of  the  borough.  That  hcun- 
C  4  derftood 
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derflpod  that  their  power  is  only  within  the 
limits  of  the  borough,  and  does  not  ex-r 
tend  all  over  the  parifh  j  and  that  the  con- 
ftable  cannot  ferve  a  warrant  in  the  tyth- 
ing  of  Cbd'worthy  (which  is  contiguous 
to  the  part  of  the  borough  in  queiVion) 
without  carrying  it  to  the  tything-man— 
He  faid,  he  had  never  gone  the  boundaries 
of  the  borough, 

'John  Crews faid,  He  had  known  the 

borough  of  Cricklade  forty  years.  That 
he  was  born  there.  That,  ever  fince  he  re- 
membered, the  feven  houfes  in  queftion 
were  accounted  to  be  within  the  borough. 
That,  according  to  the  charge  of  the  con- 
flable  in  fetting  the  watch,  the  boundary, 
on  that  fide,  is  the  corner  of  a  wall  be- 
low Kilmafler's  houfe.  That  the  charge 
was,  that  they  (hould  walk  to  the  boundaries 
of  the  borough, — to  that  wall,— to  a  gate 
near  Stephen  Weft's, — toHorfeley-down,—- 
^nd  to  New-bridge  or  Weaver's-bridge — 
(k^  Weaver's-bridge  is  in  the  fame  ftrait 

line, 
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line,  but  a  great  way  beyond  New-bridge, 
northward,  on  the  road  to  Cirenceller.) 

On  his  crofs-examination  he  faid,  He 
believed  the  conftable's  power  e:;tends  only 
to  the  limits  of  the  borough.  That  the 
tything-man  never  fuffers  him  to  go  be- 
yond thofe  Kmits.  That  he  could  not  fay 
he  knew  any  inftance  where  the  tything- 
man  had  taken  from  the  conftable  a  war- 
rant which  was  to  be  executed  without 
the  boundaries  of  the  borough.  That  he 
himfelf  never  ferved  any  borough  office  *, 
and  knew  what  he  had  faid  only  from 
others.  That,  as  to  the  {even  houfes,  they 
were  always  reputed  to  give  votes.  That 
be  did  not  remember  Bound,  or  any  one 
elfe,  ever  adually  voting  for  his  houfe. 
That  he  never  knew  Kilmafter's  vote  re- 
jeded,  till  the  laft  election.  That  he  him- 
felf had  voted  at  five  or  fix  eledions,  and 
remembered  feveral  that  were  contefted. 
That,  when  he  performed  watch  and  ward, 

*  He  mufl  have  meant  that  he  never  ferved  the 
Qf^QZ  oi  bailiff  ox  conjlabk, 

2  he 
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he  was  ordered  by  the  conftable  to  go  to 
the  places  he  had  mentioned.  That  they 
were  to  walk  thither  along  the  ftreets— 
That  he  had  never  gone  in  proceffion 
round  the  boundaries. 

^ohn  Haynes — faid,    He  was   fixty-four 
years  of  age  j  was   born,  and  had  always 
lived,   at    Cricklade;    was    conftable  two 
years  j  and  had  ferved  the  office  of  bailiff. 
That  his  power  as  conftable,  as  he  always 
underftood  it,    extendecl,    fouthward  to  a 
flone  near  Stephen  Weft's  gate,  weftward 
to  a  ftone  near  Horfeley  down,  northward 
to  Weaver's-bridge,  eaftward  to  the  bottom 
of  a  ftone  wall   leading  to  the  river  Ifis. 
That   thefe    he  apprehended   v/ere  the  li- 
mits   of  the   borough.      That   he    never  • 
executed    any  warrants    beyond   thofe   li- 
mits.    That    he   took   the  limits  of    the 
manor   and    of    the     borough   to    be    the 
fame.     That  he  had.  heard  ancient  people 
fay   the  boundaries  were  as   he  had  men- 
tioned.    That  he  remembered  fix  or  feven 
eledions,    and   feveral    of   them    warmly 
,  contefted, 
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contefled,  and  that  all  the  houfes  within 
the  Meer-ftone,  on  the  eaft,  have  always 
been  confidered  as  giving  a  right  to  vote. 

On  his  crofs-examination  he  faid,  He 
had,  when  conftable,  ferved  ten  or  twelve 
procefles  in  the  borough.  That  he  had 
apprehended  perfons  within  the  houfes  faid, 
on  the  part  of  the  fitting  member,  to  be 
without  the  borough.  That  he  remem- 
bered a  proceffion  round  the  boundaries 
above  thirty  years  ago.  That  many  went  f 
round  at  that  time,  but  that  he  did  not 
go.  That  there  is  a  bank  within  the  bo- 
rough, which  is  laid  to  have  been  thrown 
up  during  the  Roman  wars,  but  that  he 
never  underftood  it  to  be  the  boundary, 
and  that  it  cuts  off  fart  of  St.  Mary's  pa- 
ri(h,  which  is  deemed  to  be  within  the  bo- 
rough. That  he  always  underftood  that 
4he  limits  of  the  borough  and  manor  .are 
the  fame,  and  that  the  lord  of  the  m^or 
has  no  jurifdidtion  without  the  borough. 
That  the  bank,  or  mound,  extends  !o  within 
about  thirty  yards  of  the  eaftern  boundary. 
That    the   itstn    houfes  ard    without   the 

mound. 


>.8         CASE      XXXII. 

mound.  But  that  he  remembered  that,  when 
he  ferved  on  the  watch,  the  conflable  or- 
dered him  to  watch  to  the  bottom  of  the 
wall  where  the  Meer-ftone  ftands,  and  alfo 
to  the  other  ftones  he  mentioned.  That  the 
Meer-ftone  is  fometimes  called  theborough- 
flone.  That  the  general  report  has  always 
been,  that  the  mound  was  a  Roman  encamp- 
ment, but  that  he  had  never  heard  of  any 
thing  being  dug  out  of  it.  That  it  does 
not  extend,  in  any  part,  beyond  the  limits 
of  the  borough.  That  the  conftables  are 
chofen  by  a  jury,  at  the  court  of  the  lord  of 
the  manor.  That  the  jury  take  a  furvey 
of  the  borough.  That  he  had  gone  with 
them  on  thofe  occafions,  and  they  al- 
ways went  to  the  boundaries  which  he 
had  defcribed.  That  he  had  known  nui- 
fances,  ivithout  the  mound,  prefented  by  the 
jury,  as  within  the  bounds  of  the  manor, — p 
one  about  the  road  being  out  of  repair,  about 
twelve  years  ago.  That  he  had  known 
perfons  vote  for  the  feven  houfes  at  two 
contefted  elections,  and  never  heard,  till 
pow,  of  their  being  rejedled.    That  he  had 

never 
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never  known  the  occupiers  of  any  of  the  fe- 
ven  ferve  on  juries,  but  that  he  had  known 
perfons  living  beyond  the  mound,  on  the 
fouth  fide  of  the  borough,  ferve  on  juries 
and  in  the  office  of  conftable ;  and  that  he 
remembered  one  inftance  of  this  fince  Mr. 
Nefbit  was  lord  of  the  manor.  That  it 
never  was  cuftomary  to  put  perfons,  who 
lived  without  the  borough,  on  the  jury,  or 
to  appoint  them  to  any  borough  office. 
That,  when  he  was  conftuble,  he  always 
charged  the  watch  to  go  to  the  boundaries 
he  had  mentioned. 

'Jonathan  White — faid.  He  was  aged  up- 
wards of  fixty ;  had  lived  fifty  years  at 
Cricklade;  and  ferved  the  office  of  bailiff 
at  the  eled:ion  in  1761,  which  was  con- 
teftedj  Mr.  Gore,  Mr.  Nefbit,  and  Mr. 
Earle  being  candidates.  A  paper  was  (hewn 
to  him,  which  he  faid  was  a  copy  of  the 
poll  which  he  took  on  that  occafion.  He 
faid,  he  had  then  aded  on  this  principle, 
that  all  the  houfes  within  the  borough 
gave  good  votes.      That   Thomas  Bound, 

Thomas 
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Thomas  Kilmafter,  Richard  Liddel,  William 
Mabfon,  John  Pound,  Robert  Strange,  and 
William  Mifflin  (for  Wakefield's  houfe) 
voted  for  the  feven  houfes  in  queflion,  and 
that  no  obje«5tions  were  made  to  them.  That 
the  general  opinion  always  had  been,  that 
thofe  houfes  gave  a  right  to  vote,  as  being 
freeholds,  and  within  the  borough.  That 
the  boundaries  are,  to  the  north,  Weaver's 
bridge,  to  the  fouth,  a  ftone  near  Stephen 
Weft's  gate  *,  to  the  eaft,  a  ftone  at  the 
corner  of  Kilmafter's  garden,  to  the  weft, 
a  place  called  Horfeley  down.  That  he  had 
ferved  the  office  of  conftable,  but  that  no 
watch  was  then  kept.  That  the  fteward 
of  the  manor  has  the  choofing  of  the 
bailiff^. 

William  Giles — faid,  Ke  was  aged  feven ty- 
five,  and  had  known  Cricklade  ever  fince  he 
was  born.  He  gave  the  fame  account  of  the 
boundaries  of  the  borough  as  the  former 
witnefs  had   given,    except    that,    on   the 

*  Some  of  the  witnefles  called  Weft's  gate,  Wef- 
ton's  gate. 

north- 
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north-fide,  he  faid,  the  borough  terminat- 
ed at  New-bridge  j  and  that  there  was  a 
ftone  there  to  mark  the  boundary.  He  faid^ 
he  had  been  conftable  during^  the  rebellion 
in  Scotland,  and  then  gave  the  charge  to  the 
watch,  as  he  had  received  it  himfelf,  'uiz, 
to  go  to  the  limits  he  had  mentioned.  That 
he  had  ferved  on  a  jury  at  the  court  leet, 
and  that  the  jury  went  round  to  the  ftones 
and  places  he  had  mentioned,  to  fee  that 
there  were  no  nuifances. 

George  Sirmnonds — faid.  He  was  fifty* eight 
years  of  age,  and  had  known  Cricklade 
upwards  of  fifty  years.  That  he  had  ferved 
the  office  of  conflable  -,  and,  in  that  capa- 
city, had  executed  warrants,  according  to 
the  boundaries  defcribed  by  William  Giles, 
(northward  only  to  New-Bridge)  and  that 
he  had  alfo  watched  to  thofe  boundaries, 

Morgan  Byrt — - — faid,  That  the  houfe, 
in  right  of  which  one  James  Vincent  had 
voted  (fur  the  fitting  member),  is  ivithout 
the  mound,  but  had  always  been  deemed  to 
give  a  vote.     That  he  made  a  map  of  the 

borough 
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borough  about  two  or  three  years  before  the 
eledion,  which  he  had  copied  from  the 
furveyor's  plan.  That,  in  imitation  of  that 
plan,  he  had  in  his  map  (which  was  pro- 
duced) called  the  mound,  the  boundary  of 
the  borough,  but  did  not  know  it  to  be  fo. 
That  fome  fald  it  was,  and  fome  not. 
That  it  had  of  late  been  called  the  borough- 
bank  ;  but  that  he  had  never  heard  it  called 
fo  till  lately.  That  it  is  thought  to  have 
been  formerly  a  fortification.  That,  be- 
fides  Vincent,  there  were  feveral  others 
who  voted  for  the  fitting  member,  in  right 
of  houfes  without  the  bank  j  and  he  named 
fome  of  them,  whofe  houfes  lay  without  it, 
on  the  north-fide  of  the  borough,  where  he 
fald  Mr.  Nefbit  had  a  great  many  houfes. 
That  the  bank  is  plainly  to  be  feen,  ex- 
cept where  the  fi:reets  are. 

It  was  proved,  that  fix",  of  the  feven  per- 
fons  who  had  claimed  to  vote  for  the  houfes 
in  queftion,  were,  and  had  been,  in  pofi^efijon 
a  confiderable  time  before  the  ele(ftion  ;  and 
the  counfel  for  the  petitioners  admitted,  that 
Wakefield  was  not  in  pofi'effion  at  the  time 
of  the  elcdion. 

EVI- 
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EVIDENCE 

Of  the  witnelTes  called  on   the  part  of  the 
fitting  member. 

William  Saunders faid,  He  was  feventy- 

four  years  of  age  ;  was  born  at  Cricklade ;  and 
had  lived  there  the  greateft  part  of  his  life, 
except  the  lail:  ten  or  eleven  years.  That 
he  had  ferved  once  on  a  jury,  but  never 
went  with  the  annoyance  jury.  That  he 
had  bten  intiinate  with  Richard  Byrt, 
grandfather  to  Morgan  Byrt,  who  was  up- 
wards of  feventy  when  he  died,  and  who  had 
given  him  the  following  account  of  the 
boundaries  of  the  borough.  That,  on  the 
fouth-hde,  by  the  caufeway  leading  to 
Burton-flone,  there  is  a  ftone  called  the 
borough- ftone,  which  is  the  fouth  boun- 
dary,— (that  this  had  been  coniir.i.ed  by  the 
witnels's  father).  That,  eaftward  from  that 
ftone,  the  boundary  croiTos  a  lane,  into 
what  is  called  Paul's  croft,  and  is  difcin- 
guiflicd  by  a  ban';  called  tlie  borough- 
bank.  That  then,  turning  northward,  and 
including  the  houfe  of  one  Townlhend,  it 
crofTes  Calcut  lane,  into  Dennis's  ground, 
Vol.  IV.  D  where 
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where  the  bank  appears  again,  and  then  runs 
to  Abingdon  Court.  That,  from  Calcut  lane, 
the  boundary,  leaving  the  bank,  crcfles 
over  to  Hatchet  green,  then  goes  north- 
ward to  New  bridge,  and  thence  to  a  place 
called  Horfeley  down.  That,  from  Horleley 
down,  it  goes  fouthward  about  a  furlong, 
down  a  lane,  by  the  parfbnage  ground, 
which  it  leaves  within  the  borough  ;  and, 
laftly,  runs  eaftward,  acrofs  a  green  or 
common,  to  the  fouth  ftone.  He  was  not 
clear,  whether  the  boundary,  in  crofling 
Calcut  lane,  excluded  the  houfes  of  the 
Stranges.  (There  is  a  houfe  of  John  Strange 
in  the  fame  row  with  the  feven  in  queftion, 
and  next  to  that  of  Robert  Strange,  but  on 
the  borough  fide.)  He  faid,  that,  by  the 
cuflom  of  the  borough,  every  inhabitant 
takes  it  in  his  turn,  to  make  a  liil  of  the 
inhabitants  within  the  borough.  That  Mr. 
Byrt  had  always  told  him,  that  the  houfes 
in  Calcut  lane,  without  the  line  he  had 
defcribed,  were  without  the  borough  ;  and 
that  Byrt  always  direded  the  inhabitants  of 
thofe  houfes  to  go  to  another  court.     That 

he 
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he  (the  witnefs)  had  been  in  court,  and  feeii 
them  ftruck  off  the  lilt,  feveral  times.  That 
they  had  indeed  been  feveral  times  called 
to  the  court  by  the  fteward ;  but  that  it  was 
always  during  the  abfence  of  Mr.  Byrt,  wlio 
never  allowed  that  they  were  within  the 
boiough,  but  laid  they  belonged  to  the 
tytliing  of  CheKvorth. 

On  his  crofs  examination  he  fiid,  That, 
from  Abingdon  Court  to  New-bridge,  the 
boundary  is  marked  by  the  river.  That  it 
crolfcs  the  river  at  Town-brook,  near  the 
Horfe  Pool.  That  he  had  never  gone  the 
boundaries.  That  he  never  knew  the  men, 
who  lived  in  thofe  houfes  in  Calcut  lane 
which  his  line  excludes,  ferve  on  juries. 
That  they  might  come  to  the  court  as  other 
people  did,  to  hear.  That  he  had  lived  in 
London  for  the  laft  eleven  years,  and  did  not 
know  the  gentlemen  concerned  in  this  elec- 
tion. That  old  Mr.  Byrt  had  great  influence. 
That  he  had  known  him  dirccft  the  Reward 
to  ftrike  off  names  from  the  lift  ;  but  that 
the  inhabitants,  for  the  mod  part,  put  them 
on  again.  Tliat  he  never  was  prefent  at 
D  2  any 
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any  contefted  election.  That  the  houfes  in 
queftion  were  built  fince  an  eledion  which 
happened  after  the  fouth-fea  affair.  That 
he  believed  they  were  built  with  a  view  to 
make  votes.  That  it  had  been  difputed 
whether  they  were,  or  were  not,  within  the 
borough  ;  but  that  the  mofl  general  opinion 
was,  that  they  were  not.  That  the  mound 
is,  and  has  been,  for  feveral  years,  called  the 
borough-bank  ;  but  that  it  is  not  conHdered 
as  the  boundary  of  the  borough.  That 
Strange's  houfe  was,  as  nearly  as  pofTible,  on 
the  borough-bank  J  but  that,  if  there  was 
any  difference,  it  was  rather  more  without 
than  within  it. 

^ohn  Mifflin -faid,  Ke  was  feventy-four 

years  of  age  j  and  was  born,  and  had  lived  many 
years,  in  Cricklade.  That  he  had  lived  the 
lad:  thirty  years  in  London,  but  had  been  at 
Cricklade  lately  a  great  many  times.  He 
gave  an  account  of  tHe  boundaries  of  the  bo- 
rough, nearly  the  fame  with  that  given  by 
the  former  witnefs,  but  lefs  diftindl.  He 
faid,  he  never  had  been  conflable,  nor  kept 

watch 


C  R  I  C  K  L  A  D  E,    lid.        37 

watch  and  ward;  and  that  he  had  never 
gone  round  the  boundaries.  That  it  was 
forty  years  fince  he  firll  left  Cricklade  -,  but 
that  he  had  been  backwards  and  for- 
wards fincc  J  and  had  voted  there. 


Such  was   the   evidence  given    on    both 
les  will 
borough. 


fides   with  regard  to  the   boundaries  of  the 


SECOND    POINT,  viz. 

Whether  ti/I  houfes  within  the  borough, 
the  eftates  in  them  being  fuch  as  are  re- 
quired, give  a  right  to  vote,  or  only  ^,7- 
a'e/it  houfes,  and  fuch  as  are  built  on  ar.cient 
fcites. 

EVIDENCE 

Of  the  witneflcs  called   bv  the  counftl  for 
the  petitioners. 

William  /Ircber  {\) — faid,  He  had  known 
owners  of  AVa;  houfes  vote,  and  never  knew 
them  rejeded,  till  the  l.ili  clcdlion.  That 
Oliver  Adams's  houfe,  hi  the  middle  of  the 
borough,  which  has  not  been  built  tv/enty 
years,  Thomas  Barrett's,  alfo  in  the  middle 

(1)   Suira,   p.  21. 

D  3  of 
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of  the  borough,  William  Fry's,  built  in  1720, 
Mark  Pyke's,  built  about  thirty-one  years 
ago,  Edward  Snell's,  built  in  17^0,  John 
Strange's,  contiguous  to  Robert  Strange's, 
Neville  Simmonds's,  built  twenty  years  ago, 
and  John  Tinfon's,  built  about  fifty  years 
ago,  (feveral  of  which  are  in  Calcut  lane, 
and  in  the  fame  row  with  the  (even  houfes,) 
have  always  been  underiiood  to  give  a 
right  to  vote. 

On  his  crofs-examination,  he  fald,  That, 
a  little  before  feme  of  thofe  houfes  were 
built,  there  had  been  a  fire;  but  that  that  was 
not  the  reafon  of  their  being  built,  they 
being  fituated  at  the  diflance  of  a  furlong 
from  the  place  where  the  fire  happened. 
That,  except  on  the  prefent  occafion,  it  never 
had  been  difputcd,  that  thofe  houfes  gave 
a  right  to  vote  ;  and  that  perfons  had  voted 
for  them  at  contefled  eledions. 

Robert  Strange — faid,  He  was  feventy-iive 
yearsofage;  thathewas  born,  andhad  always 
lived,  at  Cricklade;  and  was  father  to  John 
Strange.  He  fpeciiied  the  houfes  mentioned 
in  Archer's  evidence,  and  a  great  many 
3  others. 
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others,  the  proprietors  of  which  had  been 
rejevfled  at  the  poll,  on  tlie  ground  of  their 
houfes  being  new  ones.  He  laid,  thofe 
houfes  had  always  been  confidercd  as  giving 
a  right  to  vote ;  and  that  he  had  knovvn 
them  voted  for,  at  feveral  eledions. 

On  his  crofs-examinatijn,  beinp-  afked, 
if  he  had  not  heard  old  people  fay,  that 
only  old  borough-\\o\\ks  gave  a  right  to 
vote,  and  that  the  number  of  voters  did 
not  exceed  four  fcore,  he  anfwered,  Thiit 
he  had  always  heard,  that  all  but  fplit 
houfes  gave  a  right ;  that  he  never  remem- 
bered the  voters  fo  few  as  four  fcore ;  and 
that,  at  Mr.  Dunn's  election,  fixty  (twtn 
years  ago,  feven  fcore  voted. 

yoh?i  SkUling (i)  faid.   He  had  never 

known  new  houfes  objedled  to,  till  the  laft 
eledion.  That  he  had  known  them  voted 
for  at  conterted  elections ,  as  far  back  as  forty 
years  ago.  That  there  was  a  fire  at  Crick- 
lade  in  17-3,  and  that  new  houfes  were 
built  after  it,  which  were  always  undcr- 
ftood  to  give  a  right  to  vote.  He  fpeci- 
(1}  Supra,  p.  2> 

D  4  ficd 
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fied    fome    of  the    houfes    mentioned   by 
Archer  and  Strange. 

On  liis  crofs-examinatlon  he  fald,  He 
had  been  prefent  at  elecflions  where  per- 
fons  voted  for  new  houfes  built  on  new 
ground,  though  they  flood  perhaps  where 
old  houfes  niiglu  once  have  fhood.  That 
he  had  never  heard  old  people  fay,  it  was 
a  difputed  point  whether  new  houfes 
entitled  to  vote.  That  he  had  known 
objedions  llarted  to  them  before  the  pre-r 
fent  occafion,  but  never  knew  them  rejected 
at  a  pel!. 

On  being  re-examined,  he  faid,  that  all 
the  houfes  he  had  fpecified,  except 
Adams's,  were  on  new  ground  j  and  that 
he  never  kp>ew  a  diflindlion  made  between 
.  new  and  old  ground.  That  he  had  known 
the  ground  where  thofe  hcufes  flood,  when 
it  was  in  gardens,  but  that  old  foundations 
had  been  found  in  it  (i\ 

(i)  It  appears,  by  Camden,  anil  the  red  book 
O^  the  exchequer,  that  Cricklade  was  or.ce  a  confider- 
able  place,  and  much  more  extenfive  and  populous 
than  at  preftnt. 
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'John  Creivs — (1)  faid,  It  had  been  tdlked, 
that  there  was  a  diftindion  between  ?]e\v 
and  old  houfes,  as  to  the  right  of  voting; 
but  he  never  heard  any  objetrtion  made  to 
new  houfes  at  a  poll,  till  no>v,  and  he  had 
been  prefent,  and  had  voted,  at  five  or  fix 
tle6tions, —  feme  of  them  conttiled. 

yohn  Hayfies — (2)  faid,  He  had  never  he^rd 
any  objedtion  made  to  7v:w  houfes  before 
the  Lift  delation.  That  he  h;,d  known  all 
the  new  houfes,  which  had  been  fpccified, 
voted  for  at  contefted  elttilions,  except 
one,  which  had  been  built  poilerior  to  any 
contefted  election  except  the  laft.  That 
he  never  had  heard  any  diilindticn  mads 
between  Jieiv  and  old  houfes  by  the  inhabi- 
tants, but  that  it  was  always  underflood,  that 
new  as  well  as  old  gave  a  riglu  to  vote. 

On  h'S  crofs-cxamin.ition  he  {y.d,  Me 
had  never  heard  it  difputed  aniofig  old  peo- 
ple whether  new  houfes,  although  not  on 
eld  foundations,  gave  a  right  to  vote.  He 
mentioned  feveral  of  the  new  houfes, 
which,  he  faid,   he  knew  were   not   built 

(l]  Sup' a  J  p.  24.  (2}   Supra,  p.  26. 

on 
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on  oM  (cites y  and  for  which,  notwithftand- 
ing,  he  had  known  votes  received  at  con- 
tefted  elediions. 

'Jonathan  TV  hit  e — (i)  faid,  He  had  never 
heard  any  diftindion  made  between  old  and 
new  houfes,  as  to  the  right  of  voting,  before 
the  laft  general  eledion.  By  the  copy  of 
the  poll,  which  he  had  taken,  in  176  i,  it 
appeared,  and  it  was  admitted  on  the  part 
of  the  lilting  member,  that  eight  of  the 
nev7  houfes  which  had  been  mentioned  by 
the  other  witnefles,  had  been  voted  for  at 
the  election  in  that  year. 

On  the  part  of  the  fitting  member,  no- 
thing was  afked  of  William  Saunders  con- 
cerning the  new  houfes. 

John  Mi-fflin — (2)  faid,  That,  at  the  elec- 
tion where  Mr.  Wellbore  Ellis  and  Mr.  Reid 
were  candidates,  many  who  claimed  to  vote 
for  new  houfes  were  rejected,  and  that  he 
was  prefent  when  they  were  rejed:ed. 

On  his  crofs-examination  he  faid,  That 
fame  of  the  votes  fo  rejeded  were  tendered 
for  Ellis,  and  fome  for  the  oppofite  party. 

(i)  Supra,  p.  29.  (2)   SuprOy  p.  36. 
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THIRD    POINT,  liz. 

Whether  perlbns  having  leafes  of  houfes 

within  the  borough  for  three  or  more  years, 

determinable   on   a  life  or  lives,  or   leafe- 

holdcrs  for  three  or  more  years  under  leffors 

who  have  el^ates  for  that  or  a  longer  term, 

but  determinable  on  a  life  or  lives,  have 

a  rif?ht  to  vote, 
o 

EVIDENCE 

Of  the  witnefles  called  on   the  part  of 
the  petitioners. 

Jobn  Tiayfies — ([)  faid,  He  remembered  fix 
or  feven  eleiflions,  of  which  fome  were  very 
n  warmly  contelted.  That  there  are,  in  Crick- 
lade,  a  great  many  leafes  for  99  years  deter- 
minable on  three  lives,  and  many  for  three 
years  under  thofe  for  99  years.  That  both  the 
one  fort  and  the  other  have  always  been  con- 
fiJered  as  giving  a  right  to  vote,  and  that  per- 
fons  claiming  to  vote  for  them  were  never 
rejeded,  till  the  lad:  election.  That  he  had 
never  heard  tlicm  even  objeifted  to,  till  the 

(j)  Suii-.a^  p.  26. 

lad 
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lafl:  general  eledion  (i),  though  he  had  Teen 
perfons  produce  leafes  of  both  forts  at  the 
poll,  to  prove  their  titles,  and  had  feen  them 
vote  after  their  titles  were  fo  proved. 

'Jonathan  J'Fhite^{z)  who  had  been  return- 
ing officer  in  1761, — faid,  That,  on  that 
occafion,  vi^hen  Mr.  Gore,  Mr.  Neibltt,  and 
Mr.  Earle  werecandidates,  no  objed:ion  was 
made,  by  Neibltt,  to  perfons  having  leafes 
(either  of  feoffee  lands,  or  under  Dr.  Heber- 
den)  of  leafes  for  99  years  determinable  on 
lives.  That  they  were  received  as  good  voters, 
for  each  of  the  three  candidates.  That  they 
were  always  deemed  good  voters,  and  that  he 
never  heard  any  objection  to  them  till  of  late. 
That,  at  the  late  general  election,  they  were 
admitted  (in  general)  to  be  good  voters, 
and  were  never  refufcd  till  this  laft 
elecftion. 

Wiliia?n  Giles — (3)  faid,  He  remembered 
elections  ever  fince  he  was  twenty  years  of  age, 

(i)  There  was  fome  confuHon  in  the  account  given 
by  the  witnefles  of  the  leafeholders  reje<^eil  ac  che 
general  election  in  1774. 

(2)  Supra,  p.  29.  (3)  Supra,  p.  30. 

and 


C  R  I  C  K  L  A  D  E,  lid.       45 

andfomeof  them  contefted.  That  he  lilmfelf 
had  a  leafc  for  99  years  determinable  on  hves, 
and  had  a  tenant  under  him  who  had  voted 
at  feveral  elections.  That  it  had  always 
been  allowed,  till  this  \i(i  elev^ion,  that 
both  the  forts  of  leafeholders  in  queftion 
had  as  good  a  right  to  vote  as  any  free- 
holders. That  lelTees  under  Dr.  Heberden, 
and  under  the  feoffees,  had  always  been  re- 
puted to  have  a  right  to  vote,  and  were 
never,  before,  rejed:ed. 

The  counfel  for  the  fitting  member  did 
not  examine  their  witneffes  to  this  point. 

FOURTH    POINT,  i-iz. 

Whether,  in  order  to  be  entitled  to  vote, 
a  pcrfon  muft  have  been  refident  40  days 
before  the  election,  and  mufl  be  a  pariihioncr 
of  Cricklade  ;  or  whether,  as  the  counfel  for 
the  fitting  member  cont.-;ided,  rcfidence  of 
40  days  be  neceH'ary  to  leafeholders  only, 
and  not  to  freeholders  and  copyholders,  and 
the  being  a  parilhioncr,  in  any  other  man- 
ner,  equally    unneceffary   to   all   the  three 

clafTes. 

E  V  I- 
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EVIDENCE 

On  the  part  of  the  petitioners. 

Joh?i  Haynes — (i)raid,That  it  was  always 
confidered  as  neceiTary  to  every  voter  to  be 
a  parifliioner,  and  to  have  been  refident 
40  days. 

'Jonathan  White — (2)  faid,  That  it  was  al- 
ways fuppofed,  that  voters  of  all  the  three 
clafTes,  muft  have  been  refident  40  days 
before  the  eledion.  That  he  recolleded 
one,  and  only  one,  inftancc,  of  a  perfon 
having  been  rejected  becaufe  he  had  not 
refided  40  days  before  the  poll.  That  this 
was  at  the  election  in  176 1,  when  he  was 
returning  officer.  He  faid,  that  a  voter 
mufl  be  a  parifliioner,  having  refided  40 
days.  That,  if  he  was  not  a  pariiliioner, 
he  had  no  right  to  vote.  That  he  muil: 
have  a  parochial  Tc^ttlement  at  Cricklade. 

On  his  crofs-examination  he  faid.  That 
a  man  renting  under  10/.  a  year,  although 
he  (hould  have  refided  40  days,  would  not 
have  a  right  to  vote,  unlefs  he  were  a  pa- 

(i)  Sw/Tfl,  p.  26.  (2)  ^upra^i  P'  29. 
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ri(bIoner,    and    had    gained    a   fcttlement 
before. 

WilHam  Giles — ( 1 )  faid,  That  It  Is  neceflary 
for  every  voter  to  he  a  parifliioner  j  and 
that  a  lefTee  of  lefs  than  10/.  a  year,  al- 
though he  fhould  have  refided  40  days, 
would  not  be  a  parifliioner. 

George  Symmouds — (2)fald,  It  was  under- 
flood  that  voters  mull:  be  in  the  acflual  occupa- 
tion of  tlicir  houfes  for  40  days  preceding 
the  poll,  and  that  they  mufl:  be  parifliion- 
ers  i  that  is  (faid  he)  they  muO:  rent  10/. 
a  year.  On  being  afked  if  he  thought  that 
the  only  way  of  gaining  a  fettlement,  he 
faid  he  did  not  know. 

William  Archer — (3)  faid,  It  had  always 
been  the  cufloin  that  the  voters  flioiild  be 
refident  40  days  before  the  cledlon.  That 
he  himfelf  had  once  tendered  his  vote, 
and  had  been  rejecfled,  becaufc  he  had  not 
been  refident  40  days.  1  hat  no  perfons  of 
any  of  the  three  claffes  were  ever  received 

(1)  Supra,   p.  30.  (2)  Supra,  p.  31. 

(3)  Supra,  p.  21. 

without 


4^  CASE      XXXII. 

vviihout  this  qualification.  That,  at  the  lad 
election  which  happened  in  the  reign  of 
George  I.  his  father  had  an  cftate  of  70/. 
a  year,  part  freehold,  part  copyhold,  and 
part  lejfehold.  That  he  lived  in  the 
parifli,  bat  not  in  the  borongh  5  and  that 
his  eliates  lay,  fome  within  the  borough, 
and  fome  within  the  parifh.  That,  being 
2.{ked  to  vote,  he  conlulted  the  fteward  of 
the  lord  of  the  manor,  who  told  him,  that, 
to  entitle  himfelf  to  vote,  he  muft  relide 
within  the  borough  40  days.  On  being 
a/];ed,  if  a  man  who  had  ferved  a  icven 
years  apprcnticefliip  in  the  pai'lflj.  but 
not  in  the  borough^  and  who  fhculd  take 
a  leafe  for  three  years  within  the  borough, 
would  have  a  right  to  vote  without  havinor 
resided  40  days ;  he  faid  he  would  not  : 
And,  being  aiked  it  a  man  who  ihould 
rent  a  houfe  of  4/.  a  year,  and  live  in  it 
for  more  than  40  days  previous  to  the  elec- 
tion, would  have  a  right  to  vote  ;  he  faid 
he  would  have  a  right,  if  be  ivcre  a  pa- 
rijkioncr, 

8  folm 
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John  Skilling  —  (i)  faid.  It  was  nccelTary 
to  be  a  pariiliioner  of  one  of  the  two  parifhcs 
in  Cricklade,  and  to  have  refided  ^o  days 
before  the  elecf^ion.  That  h.e  had  always 
underftood  that  freeholders,  copyholders, 
and  leafeholders,  muft  be  refident  40  days. 
That  fuch  had  always  been  the  pradice,  as 
far  as  he  could  remember.  That  he  re- 
membered one  or  two  perfons  rejected, 
although  they  were  parifliioners,  becauie 
the}^  had  pot  occupied  their  houfes  40  days, 
and  that  the  returning  officer  affigned  that 
as  the  leafon  of  his  rejeding  their  votes. 
That  it  was  fufficient  if  a  man's  family  re- 
filled, although  he  himfelf  fliould  be  ab- 
fent  on  bufinefs.  That,  by  parishioners, 
he  meant  perfons  entitled  to  a  fettlement 
by  birth,  apprenticefliip,  (or  fervitude)  and 
covenanted  fervants.  That,  if  a  perfon  has 
fcrved  a  {(i.\tx\  years  apprenticeriiip  within 
the  borough,  and  has  a  houfc,  ftill  he  can- 
not vote  without  43  days  previous  re- 
fidence. 

(1)  Supra,  p.  23. 
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William  launders —  ( i )  faid,He  had  always 
heard  that  non-refidents  have  no  right  to 
vote,  and  that  both  freeholders  and  copy- 
holders mufl  be  in  the  occupation  of  their 
premifes.  That  if  they  were  not,  they 
had  always  been  confidered  as  illegal  vo- 
ters. That  non-relident  freeholders  were 
indeed  admitted  at  the  general  eledion,  and 
at  the  late  one.  That  Mr.  Nelbitt  firft  be- 
gan to  poll  them,  and  that  they  were  ob- 
je(^ed  to  by  the  oppofite  party ;  but  wefe 
afterwards  received  to  vote  on  both  fides. 
That  before  the  laft  general  elecflion,  he 
never  knew  a  man  allowed  to  vote  who 
was  not  a  parifhioner,  and  in  the  occupa- 
tion of  the  premifes  for  which  he  claimed. 
That  he  believed  there  had  been  inftanccs 
of  freeholders  voting  without  having  been 
refident  40  days.  (This  he  faid  generally  y 
but  it  would  feem  that  he  meant  to  fay- 
only,  that  fuch  inftances  had  happened  at 
the  lart:  general  eledion  j  for,  being  after- 
wards afked  if    he   had   ever   known   in- 

(1)  Not  the  fame  with  the  perfon  of  that  name 
who  was  called  on  the  part  of  the  fitting  member. 
^upray  p.  33. 
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fiances  of  perfons  being  admitted  to  vote 
who  had  not  been  in  pofTeiTion  40  days  be- 
fore the  election,  he  anfwered,  "  Yes ;  at 
*'  the  general  dedlion  before  the  lajl  e  legion") 

Morgan  Byrt  —  (i)  faid,  He  never  knew 
any  body  vote  without  being  in  pofleilion, 
till  the  laft  general  eledion.  That  a  free- 
holder cannot  vote  for  his  own  houfe 
without  being  in  pofTefiion  of  it. 

EVIDENCE 

On  the  part  of  the  fitting  member. 

William  Saunders — (2)  faid,  That  a  free- 
holder of  a  houfe  had  a  right  to  vote  for  it, 
provided  he  had  not  conveyed  it  to  another, 
even  although  he  did  not  live  in  it.  That 
he  had  known  perfons  vote  who  had  not 
been  at  Cricklade  for  years.  That  he  re- 
colle^ed  one  Thomas  Hindar's  having  voted 
as  a  freeholder,  without  any  obje(5tion  be- 
ing made  to  liim,  although  he  had  been 
abfent  twenty  years.  That  he  believed  a 
copyholder  or   a  leafeholder  muft  be  refi- 

(i)  Su^ra,  p.  31.  (2)  Supra,  p.  33. 
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dent  ;  but  he  never  heard  how  long  a  refi- 
dence  was  neceffary. 

JohnMiffliri —  ( I )  faid,He  had  once  under- 
flood  what  conftituted  the  right  of  voting, 
but  that  having  been  long  abfent  from 
Cricklade,  he  could  not  now  give  any  good 
account  of  the  matter.  He  feemed  to  fay, 
that  he  conceived  that  freeholders,  though 
non-refident,  might  vote. 

lid  Head.]  On  the  fecond  head,  a  great 
deal  of  evidence  was  produced  on  the  part  of 
the  petitioners,  to  (how,  That  the  return- 
ing officer  had  a€ted  with  groi^  partiality 
towards  the  fitting  member.  That  he  had 
determined  the  difputed  points,  relative  to 
the  right  of  eledion,  in  the  manner  which 
he  thought  moft  likely  to  give  a  majority 
to  Mr.  Peach.  That  he  had  not  even  ad- 
hered to  the  rules  which  he  bimfelf  had 
laid  down,  but  had  admitted  votes  for 
Peach,  which  were  in  the  fame  circum- 
ftances  with  others  tendered  for  Dewar 
which  he  rejedcd.     That  he  followed  the 

(l)  Supra i  p.  36, 
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diredions  of  the  counfel  who  attended  for 
Peach. 

(He  was  the  fame  returning  officer  who 
had  prefided  at  the  eledlion  immediately 
preceding  (i),  and  at  the  laft  general  elec- 
tion.) 

Hid  Head.]  The  counfel  for  the  fitting 
member  objedled  to  any  evidence  being  re- 
ceived on  this  head.  They  contended,  That 
bribery  was  not  alleged  in  any  of  the  peti- 
tions before  the  Committee.  The  words, 
*'  other  unducy  corrupt^  and  il'egal  prac^ 
**  tices^'  which  were  contained  in  the  pe- 
tition of  thefix  eledors  (2),  were,  they  fa  id, 
too  general  and  indefinite,  to  entitle  the  peti- 
tioner to  go  into  the  proof  of  fo  fpecial  and 
weighty  a  charge  as  that  of  bribery.  That  it 
could  not  be  fuppofed,  that  thofe  words  con- 
tained a  fufficient  notice  to  the  fitting  mem- 
ber, for  him  to  prepare  himfelf  againft  that 
particular  charge ;  and  therefore,  that  it 
would  be  unjuft  to  put  him  on  his  trial  be- 

(i)  Vide  fuproy  vol.  i.  Cafe  of  Cricklade,  p.  293, 
to  314. 

(2)  Supra,  p.  9. 
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fore  the  Committee  for  that  offence.  That 
the  words  in  queflion,  being  placed  at  the 
end  of  the  petition,  could  not  be  under- 
ftood  to  imply  any  thing,  but  were  to  be 
conlidered  as  mere  words  of  courfe,  like 
the  '*  et  alia  enormia  fecit ^''  f  ^^  and  other 
*'  wrongs  did" J  in  a  declaration,  in  an  ac- 
tion of  trefpafs. 

On  the  other  f.de,  it  was  infilled,  That 
arguments,  drawn  from  the  narrow  and 
technical  rules  of  fpecial  pleading,  ought 
not  to  be  introduced  into  eledion  caufes,  or 
applied  to  the  conilrudtion  of  petitions. 
That  the  words  "  corrupt  praofices"  par- 
ticularly pointed  at  bribery,  which  is  the 
fort  of  corruption  moft  commonly  made 
ufe  of  at  eledions.  That,  in  the  body  of 
the  ftatute  of  2  Geo.  II.  which,  in  the  title, 
is  called  an  ad  for  more  effedually  prevent- 
ing bribery  and  corruption  in  the  eled:ion  of 
members  to  ferve  in  Parliament,  the  term 
bribery  never  occurs ;  and  that  the  preamble 
begins  thus : — '*  Whereas  it  is  found  by 
*'  experience,  that  the  laws  in  being  have 
**  not  been  fufficient  to  prevent  corrupt  and 
;'  illegal  pra^ices  in  the  eledion  of  mem- 
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•*  bers  to  ferve  to  Parliament ;  for  remedy, 
*'  therefore,  of  fo  great  an  evil,  &c.  (i)." 
That  the  words  **  corrupt  and  illegal  prcc- 
*•  ticest'  therefore,  (the  allegation  of  the 
petition,)  are  fo  peculiarly  exprefiive  of 
bribery,  that  they  are  the  words  by  which 
the  legiflature  has  chofen  to  exprefs  it,  in 
a  law  made  diredlly  againft  that  offence. 

The  court  being  cleared,  the  Committee, 
after  deliberation,  came  to  the  following 
refolution. 

Refolved,  "  That  the  Committee  are  of 
"  opinion,  that  the  counfel  for  the  peti- 
♦*  tioners  are  at  liberty  to  enter  into  the 
*'  proof  of  bribery  by  Samuel  Feach,  Efq; 
*•  it  being  comprehended  in  [the  words] 
"  corrupt  pra6lices  alleged  in  the  petition." 

Upon  this,  the  evidence  was  gone  into  ; 
and  other  evidence  to  contradid  the  charge 

(1)2  Geo.  II.  c.  24.  §  I. 
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was  afterwards  produced  on  the  part  of  Mr, 
Peach. 

On  the  evidence  concerning  the  different 
points  which  were  included  under  the 
Ifb  Head,  the  counfel  for  the  petitioners 
obferved  as  follows  : 

I.  The  evidence  on  the firft  point  proves,  in 
thecompleteft  manner,  that  the  fevenhoufes, 
which  were  held  by  the  returning   officer 
not  to  be  within  the  limits  of  the  borough, 
are  within  thoie  limit?.     It  is   true,  that 
fome  of  the  vvitnefles  called   on  the    part 
of    the    petitioners     carry  the    boundary 
farther   than    others,    towards   the   north, 
but  they  all  agree  in  making  it  include  the 
feven  houfes.    Thefe  witnelTes  are  old  men, 
who,  by  ferving  on  juries,  by  performing 
watch  and  ward,  and   by  ading  as  confta- 
bles,    have    had   the  beft  opportunities  of 
knowing  the  extent  of   the  borough.     It 
is  alfo  proved,  that  the  houfes  in  queftion 
have  always   been    voted  for,    till  the  lafl: 
elecSlion.    To  contradid  the  witnefTes  of  the 
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petitioners,  on  this,    and  the  other  points, 
relating  to  the  right  of  election,  the  only 
evidence  which  the  lord  of  the  manor,  af- 
ter the  refearches  of  a  year  and  a  half,  has 
been  r.ble  to  produce,  is  that  of  two  men, 
who  have   not   for  a  long  time  refided  in 
Cricklade.     The  mound,  which,  in  a  map 
copied  from  one  prepared  by  the  orders  of 
the  lord  of  the  manor,  is  called  the  boun- 
dary of    the   borough,     has    been   proved 
never  to  have  been  thought  fo,  but  to  have 
been  all  along  looked  upon  as  the  remains 
of  a  Roman  encampment.     Indeed,  on  the 
part  of  the   fitting  member,  it  has  been 
made  the  boundary  only    where  it  ferved 
to  exclude   the  feven  houfes.     Had  it  been 
followed  quite  round  the  borough,  it  would 
alfo  have  cut  off  eleven  votes  from  the  fit- 
ting member  * ;    but,    wherever  tbat  was 
neceflary  to  ferve  his  purpofe,  his  witneffes 
have  extended  the  limits  beyond  it. 

2.  The  evidence,  on  the  fecond  point,  is 
equally  ftrong  and  unimpeached.     Unlefs 

♦  This  was  admitted, 
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it  could  be  contended  that  this  is  a  bur- 
gage-tenure  borough  (to  which  it  does  not 
bear  any  refemblance),  the  idea  of  ancient 
fcites  and  ancient  houfes  muft  be  relin- 
quifhed.  If  the  afTertion  of  the  fitting 
member  on  this  point  were  v/ell  founded, 
the  number  of  houfes  and  fcites,  to  which 
the  right  of  voting  is  annexed,  would  be 
fixed  and  certain,  and  would  not  have  va- 
ried, as  it  has  done,  at  different  periods  of 
time. 

3.  On  the  third  point,  the  ufage  is  as 
clearly  proved  as  on  the  two  former ;  and 
the  witnefTes  called  by  the  counfel  for  the 
fitting  member  have  faid  nothing  to  contra- 
dia:  it.     And, 

4,  On  the  fourth  point,  all  the  witnefTes 
called  on  the  part  of  the  petitioners  agree, 
that  a  relidence  of  40  days  is  neceffary, 
to  voters  of  all  the  three  claffes.  With  re^ 
gard,  indeed,  to  the  neceffity  of  having  a 
parochial  fettlement,  over  and  above  the 
40  days  refidence,  the  evidence  is  not  fp 
clear  and  fatisfadory.  But  this  will  not 
appear  furprifing,    when  it   is  confidered, 

that 
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that  all  freeholders,  copyholders,  and  leflees 
of  more  than  ten  pounds  a  year,  of  one  or 
other  of  which  clafles  the  greater  part  of  the 
eledors  is  compofed,  need  only  a  relidence  of 
40  days  to  gain  a  fettlement.  Concerning 
thetn  no  queflion  about  ktilement  could  ever 
ariie,  becaufe  they  were  neccilarily  fettled 
before  they  could  be  otherwife  entitled  to 
vote.  It  is  only  to  leflees  of  lefs  than  ten 
pounds  a  year,  that  fomething  more  than 
a  40  days  refldence  is  neceflary  to  gain 
a  fettlement.  Hence  inftances  of  objec- 
tions for  want  of  a  fettlement,  to  perfons 
who  had  refided  40  days,  muil  h:vc  been 
rare,  and  it  is  natural  that  there  Ihould  not 
be  much  evidence  on  this  matter. 

The   counfel   for    tlie    fitting     member 
faid, 

1.  On  the  firfl  point,  That  there  was  a 
contrariety  in  the  evidence,  produced  on 
the  other  fide,  concerning  the  limits  of 
the  borough.  That,  to  fhew  the  mound 
to  have  been  a  Roman  encampment 
was  no  anfwer  to  any  arguments  which 
proved  it  to  be,  in  fome  places,  the  boun- 
I  darv ; 
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dary;  for  that,  in  founding  boroughs,  fuch 
veftiges  of  encampments  had  often  been 
adopted  as  their  boundary. 

2.  On  the  fecond  point  they  faid.  That 
although  all  boroughs,  in  which  the  right 
of  eledion  is  annexed  to  houfes,  have, 
probably,  in  their  original,  been  burgage- 
tenure  boroughs,  yet,  alterations  in  that  re- 
fped:  had,  by  degrees,  crept  into  many 
of  them,  and  into  this  of  Cricklade  in  par- 
ticular. That,  now,  leafeholders  for  lives 
are  allowed  to  vote,  which  is  contrary 
to  the  nature  of  burgage-tenure  boroughs. 
That  it  appeared,  however,  by  the  words 
of  the  agreement  in  1689  (i),  that  this  bo- 
rough retained,  in  a  great  meafure,  what 
muft  be  fuppofed  to  have  been  the  ancient 
fight  of  eledion.  That  the  right  is  there 
declared  to  be  only  in  the  freeholders,  co- 
pyholders, and  leafeholders,  oi borough-houfes. 
That  by  the  expreffion  "  boroiigh-houfei*' 
muft  have  been  meant  the  ancient  bo- 
rough-houfes  exifting  at  that  time  j  and 
that,  as  the  right  of  voting  is  by  prefcrip- 

tion, 

(l)  Supra,  p.  12. 
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tion,  thofe  houfes  only  can  be  confidered 
as  aticlent  borough-hoiifes  which  are  built  on 
foundations  where  houfes  flood  beyond  the 
memory  of  man  (C).  That,  as  the  right 
is  agreed  to  be  in  houfes  only,  and  not  in 
land  on  which  there  are  no  houfes,  it  is 
natural  that  the  number  of  voters  fhould  be 
different  at  different  times. 

3.  On  the  third  point  they  argued,  That, 
by  a  fair  legal  conftru<ftion  of  the  account 
of  the  ufage  contained  in  the  agreements  of 
i689(i)andi695-6(a),itmuftbeunderftood 
that  perfons  claiming  to  vote  as  leafcholders, 
muft  have  an  eftate  certain  for  at  leaft 
three  years.  That  a  tenant  for  a  term  de- 
terminable on  lives  cannot  be  faid  to 
have  fuch-  a  certain  eftate,  becaufe  his  in- 
tereft  may  be  at  an  end  in  lefs  than  three 
years.  That  a  lawyer,  when  he  hears  of 
a  leafe  for  three  years,  always  underflands 
that  fuch  a  leafe  is  meant  as  inujl  continue 
for  that  term. 

4.  As    to    the    fourth    point   they  f^id, 
That,  from  the  agreements,  it  was  evident 

(i)  5«/>rfl,  p.  12.  (2)  Su^roy  p.  13. 
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that  refidence  was  not  neceflary  to  free- 
holders and  copyholders.  That  nothing 
is  faid  ill  thein  as  to  refidence,  and  there- 
fore it  muft  be  prefumed  not  to  be  necef- 
fary,  becaufe,  in  boroughs  where  the 
right  of  eledion  is  in  freeholders,  no  fuch 
qualification  is  in  general  required.  That 
even  the  witneffcs  on  the  part  of  the  pe- 
titioners had  not  faid  that  they  recolleded 
any  inftances  of  freeholders,  or  copyhold- 
ers, having  been  rejedled  for  non-refidence^ 
and  that,  in  what  they  had  faid  concern- 
ing the  neceffity  of  refidence,  the  Com- 
mittee would  not  think  them  worthy  of 
unreferved  credit,  when  it  was  confidered 
that  it  was  their  intereft,  as  voters,  to  con- 
fine the  right  to  perfons  in  their  own  cir- 
cumftances.  That  a  flatutory  parochial 
fettle iTjent  could  fi:ill  lefs  be  thought  ne- 
cefi^ary,  becaufe  here  the  right  of  voting 
is  frefcriptivCi  and  mufl  be  underflood  by 
the  Committee  to  have  been  fixed  long 
before  the  ftatutes  concerning  fettlemen;s 
(C)  were  made.   That,  in  the  agreements  of 

1689 
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1689  and  1695-6,  no  mention  is  made  of 
fettlements  any  more  than  of  refidence. 
That  thofe  agreements  are  a  fort  of  written 
traditional  evidence  of  the  right,  and  much 
more  to  be  relied  on  than  the  loofe  hear- 
fay  of  old  perfons  j  and  that,  if  a  fettle- 
ment  were  a  neceflaiy  qualification,  it 
mull  have  been  taken  notice  of  either  in 
them,  or  in  feme  of  the  fubfequent  peti- 
tions complaining  of  undue  elections  for 
this  borough.  That  there  is  no  inftance  of 
any  borough  with  a  prefcriptive  right  of 
eledion,  where  a  parochial  fettlement  is  a 
neceffary  qualification,  or  where  the  right  of 
voting  is  made  to  depend  on  the  poor  laws, 
unlefs  it  has  been  fo  eflablifhed  by  a  laft 
determination  of  the  Houfe  (C). 

In  reply,  the  counfel  for  the  petitioners 
infifled. 

That,  as  this  was  allowed  not  to  be  a 
burgagc-tenure  borough,  the  words  '*  bo- 
rough hoiifes'  in  the  agreement  of  i6:^g, 
could  only  mean  houfes  within  the  bo- 
rough i    and  that,     in    the    agreement   of 

1695-6, 
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1695-6)  thofe  words  v/ere  not  found.  That 
the  right  of  perfons  having  leafes  for  three  or 
more  years,  determinable  on  lives,  refled, 
like  all  the  other  points,  on  ufage,  and  was 
as  ftrongly  fupported  by  the  evidence.  That 
leafes,  for  a  (horter  term  than  three  years, 
mufthave  been  excepted,  from  the  flifpicion 
to  which  they  were  liable  of  occaftona- 
Iky,  That  a  leafe  for  three  years,  deter- 
minable on  three  lives,  had  as  little  chance 
of  being  occafional,  as  one  for  three  years 
pot  fubjedt  to  fuch  contingent  determina- 
tion ;  and  that  a  leafe  for  a  longer  term, 
determinable  on  lives,  although  there  was 
a  pojibility  of  its  expiring  before  the  end 
of  three  years,  yet,  from  the  probability  of 
its  continuing  longer,  might  be  confidered 
as  giving  a  better  intereft,  and  was  there- 
fore lefs  likely  to  be  occafional.  That 
what  was  faid  of  relidence  not  being  men- 
tioned in  the  agreements,  as  a  neceflary 
qualification,  would  apply  to  leafe- 
holders,  as  well  as  to  freeholders  and  co- 
pyholders ;  and  yet  the  counfel  for  the 
fitting  member  admitted,  that,  toleafehold- 
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ers,  relidence  was  neceffary.  That,  as  to 
parochial  fettlements,  though  they  have 
been  regulated  and  modified  by  the  flatutes 
concerning  the  poor,  yet  many  were  of  opi- 
nion that  they  exifted  at  common  law  in- 
dependent of  the  ftatutes,  before  the  reign 
of  Richard  the  lid,  and  that  fome  even 
carried  them  as  far  back,  as  the  time  of  the 
Saxons. 

The  Court  being  cleared,  the  Commit- 
tee, after  deliberation,  came  to  the  two 
following  refolutions,  which  they  commu-^ 
nicated  by  their  Chairman  to  the  counfel  : 

Rcfolved,  "  That  it  is  the  opinion  of 
**  thi^  Committee,  that  the  right  of  vot- 
**  ing  for  members  to  ferve  in  Parliament, 
"  for  the  borough  of  Cricklade,  in  the 
*'  countv  of  Wilts,  is,  in  the  inhabitants 
**  poflefijng  houfes  within  the  faid  borough, 
**  who  are  freeholders,  copyholders,  or 
*'  leafeholders  for  any  term  not  lefs  than 
**  three  years,  or  for  any  fuch  term,  or 
'*  greater  term,  determinable  on  life  or 
**  lives  i    fuch  freeholder,    copyholder,    or 

Vol,  IV.  F  *'  l.eaf«- 
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*^  leafeholder  having  been  in  the  occupa- 
*'  tion  of  the  houfe  for  which  he  may 
*'  claim  to  vote  40  days  preceding  any 
**  eledion." 

Refolved,  "  That  it  is  the  opinion  of 
**  this  Committee,  that  the  houfes  which 
*'  were  in  the  occupation  of  Thomas  Bound, 
**  Thomas  Kilmafter,  fenior,  Richard 
**  Liddel,  William  Mabfon,  John  Pound, 
*'  and  Robert  Strange,  at  the  laft  eledion 
**  of  a  member  to  ferve  in  Parliament  for 
**  tlie  borough  of  Cricklade,  in  the  county 
"  of  Wilts,  are  within  the  boundary  of  the 
*^  faid  borough."  (B) 

^  It  follows,  from  this  laft  refolution, 
that  the  Committee  were  of  opinion,  that 
the  houfe  of  William  Wakefield  alfo  is 
within  the  boundary  of  the  borough,  fince 
it  is  fituated  in  the  fame  row  with  the  others, 
and  to  the  weft  of  Kilmafter's.  It  pro- 
bably was  not  fpecified,  becaufe  Wakefield, 
"who  tendered  his  vote  for  it,  was  not  the 
occupier,  and,  therefore,  according  to  the 
firft  refolution,  had  not  a  right  to  vote. 

Tho 
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The  counfel  for  the  fitting  member, 
when  they  were  acquainted  with  thefe  two 
refolutions,  informed  the  Committee  that 
they  would  give  them  no  further  trouble* 

In  the  courfe  of  the  caufe  the  following 
points  of  evidence  were  determined* 

I.  When  William  Archer  was  afked. 
Whether  he  had  known  perfons  admitted 
to  vote  for  new  houfes^  the  counfel  for  the 
fitting  member  objecfted  to  the  queftion. 

,^,They  faid,  That  the  polls  were  better 
evidence  of  this  fa<5t,  and  therefore  no  other 
evidence  could  be  received  concerning  it^ 
until  it  was  proved,  either  that  no  polls  had 
been  taken,   or  that  they  were  loft. 

To  this  it  was  anfwered,  rhat  there  Was 
no  proof  of  any  polls  having  exifted.  That 
a  poll  is  no  necelTary  part  of  an  eledion^ 
and  that,  when  one  is  taken,  it  is  no  record, 
and  is  leldom  preferved. 

In  reply,  it  was  faid,  That  a  poll,  though 

not  a  record,  is  a  judicial  inilrument.  That 
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it  Is  not  a  fufficicnt  anfwer  to  the  objcdion^ 
to  fay,   that  there  is  no  law  for  prcfcrving 
polls,  for  that  neither  is  there  any  law  for  the 
preiervation  of  private  deeds  and  writings, 
and  yet,  till  it  has  been  flicwn  that  they 
are  loft,  no  parole  evidence  can  be  received 
concerning  the  matters  which  they  would 
prove.     That,   although  a  poll  is  not  abfo- 
lately  neceffary  to  an  elecftion,  it  is  to   be 
prefumed,  until  the  contrary  is  proved,  that 
A  poll  was  taken ;  and  that  the  petitioners, 
in  order  to  entitle   themfelves  to  the  evi- 
dence now  offered,  fliould  have  given  no- 
tice   to    produce   the   polls,    and   thereby 
fhewn  that  they  had  done  what  lay  in  their 
power  to  get  at  the  beft  evidence. 

The  Committee  determined  that  the  evi- 
dence was  admiffiblc. 

•  2.  George  SImmonds  being  afked  as  to 
the  point  of  refldence  and  fettlements, 
and  having  declared  that  he  was  a  voter, 
and  had  a  fettlement,  the  counfel  for  the 
fitting  member  objcded  to  his  evidence  on 
that  point. 

t  The/ 
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They  faid,  He  was  interefted  to  narrow 
the  right  of  election,  and  confine  it  to  per* 
fons  of  the  fame  defcription  with  him- 
felf. 

It  was  faid  on  the  other  fide,  That  it  had 
always  been  the  pradlce,  where  a  witncfs's 
right  to  vote  was  admitted  on  all  hands, 
that  he  (hould  be  received  to  prove  any 
thing  relative  to  the  right  of  eledion  ;  and 
that  the  value  of  a  vote,  in  the  eye  of  the 
law  and  the  conftitution,  is  as  great  where 
there  are  a  thoufand  concurring  votes,  as 
where  there  are  only  an  hundred. 

The  Committee,  after  deliberation  among 
themfelves,  informed  the  counfel,  that 
they  did  not  think  the  witnefs  fo  interefted 
as  to  be  incapacitated  from  giving  evi- 
dence (i). 

3.  Before  the  counfel  on  both  fides  had 
agreed  that  the  fenfe  of  the  Committee 
fliould  be  taken  on  the  general  points  of 
the  right  of  eledion,  a  great  deal  of  evi- 
dence was  produced  to  prove  the  titles  of 
individual  voters;  and,  with  regard  to  thcfe, 
[i)  Fide/uprOy  vol.  i.  p.  360. 

F  3  the 
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the  following  general  queflion  was  argued 
and  determined. 

The  queftion  was,  Whether,  in  order  to 
fubftantiate  a  vote,  it  was  necefiary  to  pro- 
duce deeds  to  the  Committee  which  had 
been  produced  at  the  poll,  and  admitted  by 
the  returning  officer. 

The  refolution  of  the  Comm.ittee  was  as 
follows : 

Refolved,  ^'  That,  any  deed  upon  which 
*'  a  voter  claims  to  vote,  fuch  vote  being 
*'  objected  to  by  the  parties,  muft  be  pro- 
**  duced  to  the  Committee,  or  proof  given 
*'  that  fuch  deed  is  unduly  withheld  or 
**  loft,  before  the  Committee  can  admit  , 
«'  other  evidence,  as  fuiiicient  to  fubftan- 
f  tiate  the  vote." 

4.  The  pojfejjion  of  feveral  voters  (whofe 
title  to  vote  as  belonging  to  any  of  the 
three  clafles  was  denied,  and  who  had 
tendered  their  votes  for  Dewar)  was  proved. 
This  was  prima  facie  evidence  of  their  be- 
ing freeholders  \  but  it  appeared,  by  a 
eh^ck-book  v/hich  had  b^n  produced  on 
*  the 
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the  part  of  the  petitioners,  that  thofe  very 
perfons  had  claimed  as  lealcholders,  for 
terms  determinable  on  lives,  and  that  they 
had  been  rejected,  on  the  ground  of  that 
title  being  infufficicnt  to  give  a  right  to 
vote. 

On  the  part  of  the  petitioners,  it  was 
contended,  That,  if  their  being  freeholders 
was  controverted  on  the  ground  of  their 
having  claimed  as  leafeholders,  it  was 
incumbent  on  the  fitting  member  to  pro- 
duce the  leafes. 

Thecounlel  for  the  fitting  member  infifled. 
That,  as  it  appeared  from  the  check  book, 
which  the  counfel  for  the  petitioners  them- 
felves  had  delivered  in  as  evidence,  that  the 
perfons  in  queflion  had  claimed  as  leafehold- 
ers, it  was  now  incumbent  on  thetji  to  produce 
the  leafes,  to  {hew  that  thofe  men  had  the 
titles  under  which  they  had  claimed  to  vote. 
That  it  is  the  known  pracflice  in  ejedl- 
ments,  (to  which  a  trial  before  a  Com- 
mittee, whether  a  man  really  has  the  eftate 
by  which  he  claims  to  be  a  voier,  may  be 
very  properly  compared)  that,  if  the  plain- 
F  4  tiff's 
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tiff's  witneffes,  after  having  proved  his 
poffeffion,  fhew,  on  crofs-cxamination, 
that  he  claimed  by  a  dsed,  the  plaintiff 
muff  produce  and  give  oyer  of  the 
deed. 

There  was  no  exprefs  determination  on 
this  queftion ;  but  the  counfel  feemcd  to 
underftand  the  fenfe  of  the  Committee  to 
be,  that  the  petitioners  muH:  produce  the 
leafes  ^  and  accordingly,  the  counfel  for 
the  petitioners,  (having,  by  the  diredion 
of  the  Committee,  proceeded,  during  the 
reft  of  that  day,  in  proving  the  poffeffion 
of  other  voters  in  the  fame  predicament,) 
on  a  fubfequent  day  produce^  the  leafes  j 
which  amounted  to  a  waver,  on  their 
part,  of  the  point  in  difputc.   , 

5.  The  leafe  of  one  William  Little  was 
produced,  to  fhew  that  he  was  a  leafs- 
holder  for  three  years.  It  was  attePicd  by 
a  fubfpribing  witnefs,  but  Morgan  Byrt, 
who  had  not  fubfcribed  it,  was  called  to 
prove  the  execution,  as  having  been  pre- 
fent  on  the  occafipn.  It  was  not  alleged 
-  ;hat 
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that  the  fubfcribing  witnefs  was  either 
dead,  or  kept  out  of  the  way  by  the  oppo- 
fite  party. 

The  counfel  for  the  fitting  member  ob- 
jcdled  to  Byrt's  being  examined  on  this 
matter,  his  teftimony  not  being  the  bell 
evidence. 

To  this  it  was  anfwered,  That,  though 
vyitnefTes  are  neceflary  to  the  execution  of 
deeds,  yet  the  fubfcription  of  thofe  wit- 
nefles  is  not  necelfary  j  for  that  a  deed  is 
perfe<flly  vahd,  ahhough  not  fubfcribed, 
provided  there  is  tedimony  to  prove  the 
execution.  That  this  being  the  cafe,  any 
witnefs  who  faw  a  deed  executed  is  as 
competent  to  prove  the  execution,  as  he 
who  fubfcribed  it ;  and  that  the  main  ufe 
of  fubfcription  by  the  witnefTes  is,  to 
ferve  as  a  memorandum,  or  indication,  to 
point  out  who  the  perfons  are,  who  can 
prove  the  execution. 

In  reply,  it  was  faid.  That  ahhough, 
when  a  deed  is  not  fubfcribed  by  any  wit- 
nefs, a  pcrfon  who  faw  the  execution  may 
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be  competent  to  prove  it,  yet,  when  it 
is  fubfcribed  by  a  vvitnefs,  the  cafe  is  very 
difFerent;  for  that  then,  if  the  fubfcribing 
witnefs  is  not  called,  it  muft  be  prefumed 
that  the  pany  neglecting  to  call  him  is 
afraid  of  his  evidence. 

The  court  being  cleared,  the  Committee 
deliberated  for  fome  time ;  after  which,  the 
counfel  being  called   in   were  afked,  whe- 
ther a  witnefs  to  the  execution   of  a  deed, 
might  not  fign  it  at  a  time  fubfequent  to 
the  execution.     (In  the  mean  time,  while 
the  counfel   were  out,    Byrt   had  actually 
figned  the  leafe.)     It  was  agreed,  on  the 
part  of  the  fitting  member,    that  a  witnefs 
might  fign   fubfequent    to    the    execution, 
and  that  no  line  had   been  drawn  by  the 
law,    as  to   the  length  of  time    after  the 
execution,    within   which    he   might  fub- 
fcribc.     On  this,    the  court  being  cleared 
again,  the  Committee,    after   deliberation, 
jeame   to   the  fv;llovving   refolution,    which 
they  communicated  to  the  counfel  : 

Refolved, 
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Refolved,  **  That  it  is  the  opinion  of 
**  the  Committee,  that  Morgan  Byrt  is  at 
«*  liberty  to  give  evidence  of  the  executioi). 
"  of  the  leafe."  ' 

6.  Thomas  Skilling  having  been  called, 
on  the  part  of  the  petitioners,  to  prove 
bribery  by  Mr.  Peach,  it  appeared,  that 
he  had  figned  the  petition  of  the  16  voters. 
On  this  ground  his  evidence  w^as  objected 
to  as  inadnjifliblc.  But,  as  the  petition 
which  he  had  figned  was  not  that  which, 
according  to  the  refolutlon  of  the  Com- 
mittee, contained  the  charge  of  bribery, 
the  objedtion  was  over-ruled. 

7.  Henry  Beale  was  called  by  the  counfel 
for  the  fitting  member,  to  prove,  that  non- 
refident  freeholders  have  a  right  to  vote. 
It  appeared,  that  he  himfelf  was  a  non- 
refident  freeholder.  On  this,  his  evidence 
was  objected  to,  as  being  incompetent  to 
prove  his  own  title. 

It  was  obferved.  That  this  was  a  very 
different  cafe  from   that  of  George  Sim- 

monds. 
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monds,  for  that  his  right  to  vote  was  ad- 
mitted (i).  That  it  might  reafonably  and 
properly  be  held,  that  a  voter,  with  whom  a 
great  number  of  others  concur,  has  as  high 
a  franchife,  as  one  who  has  a  fmaller  num- 
ber joined  with  him,  and,  of  confequence, 
that  he  is  not  interefted  in  lelTening  the 
number  :  But  that,  where  the  queftion  is, 
whether  perfons  of  a  certain  defcription 
have  a  right  to  vote  or  not,  it  could  never 
be  maintained,  that  a  man,  whofc  only 
claim  is,  that  he  is  of  that  defcription, 
has  no  intereft  in  faying  that  they  have  a 
right. 

The  Committee  refolvcd  not  to  admit 
the  evidence, 

On  Monday,  the  19th  of  February,  (the 
fame  day  on  which  the  counfel  had  finiflied 
their  arguments)  the  Committee,  by  their 
Chairman,  informed  the  Houfe,  that  they 
had  determined, 

^i)  Bupra^  p.  68,  69, 

That 
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That  John    Dewar,  Efquire,    W^s  ^ijy     :^ 
cletftcd,    and    ought    to     have     be^ft, re- 
turned (i). 

They  made  no  fpecial  report  (2). 

(1)  Votes,  p.  339. 

(1)  Vld*  fupra^  vol.  i.  p.  33. 
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NOTES 

ON  THE   SECOND   CASE   OF 

C    R   I    C   K   L    A   D  E. 


PAGE  12.  (A)  The  counfel  did  not,  on  cithef 
fide,  take  notice  of  a  prior  cafe  concerning 
this  borough,  where  there  was  a  fimilar  agreement, 
viz.  1 0th  June  1685.  "  Sir  Chr.  Mufgrave  report) 
(concerning  the  election  for  Cricklade)  j" 

"  That  it  was  agreed  by  the  counfel  on  all  fides, 
**  That  the  right  of  eledtion  for  the  borough  of  Crick* 
*'  lade,  is  in  the  freeholders,  copyholders,  and  leafe- 
*'  holders,  for  three  years."  Journals,  vol,  ix.  p. 
732.  col.  I. 

It  is  obfervable,  that  the  words,  •*  borough houfeiy* 
are  not  in  this  agreement. 

P.  19.  66.  (B)  I  had  occafion  to  obferve,  in  the  in- 
trodudlion  to  this  colle(Sion,  (fupra,  vol.  i.  p.  32,  33.) 
that  unlefs  the  decifions  of  former  Committees,  on  the 
right  of  election  in  maiden-boroughs,  fliall  be  con- 
fidered  by  fubfequent  Committees,  as  of  at  leaft  equal 
authority  with  adjudged  points  in  the  courts  of  Weft- 
jninfter-hall,  all  the  advantages  attending  the  provr- 
fion  of  2  Geo.  2.  cap.  24.  for  making  lail  determina-' 
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tions  final,  will  probably  be  loft,  and  the  intention  of 
the  legiflature  entirely  fruftrated,  with  regard  to  fuch 
boroughs,  by  the  eftibliftiment  of  the  new  judicature. 
Some  have  indeed  thought  that,  to  prevent  this  in- 
convenience, the  ftatute  of  lo  Geo.  III.  fhould  have 
cna<5ted,  that  refoiutions  of  Committees,  on  the 
right  of  ele<Sion,  ftiouid  have  the  fame  conclufive  force 
as  thofe  of  the  Houfe  formerly  had  by  virtue  of  the 
2Xk  of  2  Geo.  II.  I  own  I  am  not  of  that  opinion. 
Nothing  but  the  grofs  and  repeated  contrarieties  in  the 
decifions  of  the  Houfc,  previous  to  the  palling  of  that 
ftatute,  would  have  juftified  the  claufe  rendeiing  laft 
determinations  final.  The  meaning  of  Parliament  was 
clearly  this  : — There  will  be  infinitely  lefi  inconveni- 
ence from  making  the  laft  determination  of  the  Houfc 
unalterable,  and  as  binding  as  an  a£t  of  Parliament, 
let  fuch  determination  be  ever  fo  grofs,  and  contrary 
to  evidence,  than  is  now  experienced  fiom  the  con- 
fufion  and  perpetual  litigation,  occafioned  by  thcjarrintr 
decifions  which  fucceed  one  another,  every  time  the 
right  of  clei^ion  in  the  fame  borough  comes  to  be  dif- 
puted.  The  ground,  therefore,  for  making  this  law 
being  the  acknowledged  caprice  or  corruption  of  the 
aid  judicature,  there  cannot  be  any  rcafon  for 
extending  its  operation  to  Committees  under  the  yuw 
jwdicaiurc,  bccaufe  caprice  or  corruption  are  not,  and 
1  hope  never  will  be,  imputable  to  them.  The  proper 
medium  undoubtedly  is,  that  decifions  of  Committees, 
li  formed  on  mature  deliberation,  Ihould  have  equal 
werg^it,  not  with  an  ail  of  Parliament  (as  laft  deter- 
Biinatiof^i.have),  but  with  judgments  of  the  courts  of 

common 
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common  law  on   queftions    competent   for  them  t# 
decide. 

The  prefent  cafe  was  the  firft,  fince  the  loth  of  Gfed. 
III.  in  which  the  general  right  of  ele£lion  in  a  maiden- 
borough,  came  fully  before  a  Committee.  Hence,  whcft 
the  trial  came  on,  it  appeared  to  me  of  great  confe- 
quence,  that  the  general  points  fhould  be  well  confi- 
dered,  and  the  completed  evidence  of  the  ufage  pro- 
duced. This  was  done  ;  and,  to  fatlsfy  thofe  who 
may  read  the  account  of  it  that  the  refoluti9ns  were 
not  formed  till  fuch  evidence  had  been  laid  before 
the  Committee,  I  thought  it  very  elTential  to  ftate 
every  circumftance  of  the  proof  on  the  difFerent  points 
as  feparately  fworn  to  by  all  the  witneffes,  as  well  a 
the  ages  of  each,  and  their  opportunities  of  knowing 
the  fail  of  which  they  gave  teftimony. — It  is  almoft 
unneccflary  to  inform  the  reader,  that,  on  the  trial, 
each  witnefs  was  examined  at  once  to  all  the  four 
queftions ;  and  that  I  have  feparated  and  arranged 
their  evidence  under  each  difFerent  queftion  for  the 
fake  of  method  and  perfpicuity. 

P.  6r.  63.  (C^  I  fhall  take  this  opportunity  df 
concluding  what  has  occurred  to  me  on  a  fubje£^, 
which,  as  I  conceive,  merits  particular  attention,  and 
which  I  have  already  had  occafion  to  treat  of,  in  a  for- 
mer note  (Cafe  of  Peterborough,  Note  (B)  fupra^  vol. 
iii.  p.  130,  131).  The  right  of  eleflion  in  every  bo- 
rough mufl:  be  confidered  as  depending— on  au  z&.  of 
Parliament, — on  a  fubfiftingcharter, — on  ufage, — or  on 
a  laft  determination  of  the  Houfe  of  Commons  ;  aad»  in 
fpeculation,  we  muft  confider  determinatiorw  of  the 
Houfe  of  Commons  as  having  been  formed  on  evi- 
dence 
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dence  of  the  ufage,  and  containing  only  a  declaration 
of  fuch  ufage.     But  it  is  a  great  queftion,  whether 
an  ufage  fufficientto  eftablifh  aright  of  election,  muft, 
like  what  is   necefTary  to  cftablifh    other  prefcriptive 
rights,  go  beyond  the  time  of  legal  memory.     The 
Committeisrwhich  fat  in  the  reigns  of  Jac.  Land  Car. 
1.  feem  to  fi'av^e  held  that  a  right  of  ele(5lion,  varying 
from  the  common  law  right  (whatever  that  is),  could 
only  be  fupport'ed  by    *'  prefcription,  and  a   conftant 
'ufage  beyond  all  memory."  Vide  Glanv.  Reports,  and 
the  cafeolf  Bofton,  8  May,  1628,  (citedytf/r<7,vol.  ii.p. 
2^0.)  The  fame  dodrine  was  relied  on  in  many  of  the 
other  cafes  contained  in  thefe  volumes,  as  well  as  in 
this  of  Cricklade  ;  z;jW^,  particularly.  Cafe  of  Poole,  Cy«. 
proy  vol.  ii.)  Yet  it  is  moft  certain,  that  there  are  nume- 
rous inftances  of  boroughs,  where  the  right  of  election, 
although   depending  neither  on   ftatute  nor  charter, 
but  on  ufage,  is,  however,  fuch,  as  'muji  have  had  its 
commencement  long  after  the  time  of  legal  memory. 
If  the  payment  of  the  poor- tax,  under  the  ftatute  of 
queen  Elizabeth,  is  necefTary   to  entitle  a  pe;fon  to 
vote  in  a  fcot  and  lot   borough,  [vide  fuprn.   Cafe  of 
Peterborough,  p.  130.  Note  (B)),  all  fuch  boroughs  are 
inftances  of  what  has  been  juft  aflTerted.  It  is  not  enough 
to  fay,  that  tlierearc  no  rights  of  eledtion  which  depend 
on  the  poor-laws,  unlcfs  fuch  as  are  fettled  by  determi- 
nations nf  the  Houfe,  (Jupruy  p.  63)  ;   for,  as  has  been 
already  obfcrved,  thofe  determinations  muft,  in  theory, 
be  looked  upon  to  have  been  meer  declarations  of  prior 
rights  proved  by   evidrncc.     But  the  fa£l  is  not  true. 
\{i  Taunton,     the   laft  determination   fays  nothing  of 
Vot.1V.  G  ceaificate- 
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certificate-  men ;  yet  it  was  agreed  on  both  fides,  in 
the  late  cafe  of  that  borough,  that  fuch  men  are  dif- 
qualified   from  voting  there  (fupra,  vol.  i.    p.   373). 
This  ufage  cannot  be  older  than  the  introdudlion  of 
certificates,  by  the  ftatute  of  8  and  9  Will.  III.  cap. 
30.     There  is  no  determination  of  the  Houfe  of  the 
right  of  eledtion  in  the  borough  of  Ivelchefter  j  yet, 
there,    z\tg2\  fettkment,  (by  which  is  clearly  meant, 
a  fettlement  under   13  and    14  Car.    II.    cap.    12., 
and    the   fubfequent     acSts    on     the   fubjedl,)     is    a 
necefTary  qualification  {fuproy  vol.  iii.  p.  154).     But 
what  feems  to  put  this  matter  beyond  a  doubt,  is  this  • 
In  many  cities  and  towns,  which  are  counties  in  them- 
felves,  the  right  of  ele<£lion  (depending  upon  ufage) 
is  in  the  freeholders  of  40  fhillings  a  year.     Is  it  pof- 
fible  ferioufly  to  believe,    that  this  right  of  eledion 
exifted  before  the  flat,  of  8  Hen.  VI.  cap.  7.  by  which 
a  40  (hillings  freehold  was  made  the  qualification  oF 
voters  for  knights  of  the  (hire ;    or  that  it  had  any 
other  origin  than  the  analogy  which  was  fuppofed  ta 
be  between  fuch   places  and  proper  counties,  and  » 
miftaken   notion    founded   thereon,    that    the   ftatute 
extended  to  them,     I  have  (hown   elfewhere  (infra. 
Cafe  of  Southampton,  Note  (H)  ),  that,  in  a  return 
of  14  Hen.  IV.  not  many  years  before  the  ftatute  of  8 
Hen.  VI.  paflTed,  the  members  for  Briftol,  then  become 
a  county  corporate,  are  denominated  **  milites,'*    Now, 
this  right  of  eledlion  in  counties  corporate,    which 
muft  have  had   its  commencement  far  within  the  time 
of  legal  memory,  is  recognized  by  the  legiflature  it- 
felf,  in  the  ftatute  of  19  Geo.  II.  cap,  28.  by  which 

the 
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the  provificns  of  18  Geo.  II.  cap.  18.  agalnft  occa- 
flonal  freeholders  in  counties  at  large,  are  extended  to 
cities  and  towns  which  are  counties  in  themfelves, 
and  '*  in  which  perfons  have  a  right  to  vote,  for  ele^ing 
**  members  [to  ferve  in  Parliament]  for  and  in  refpe£f 
**  cf  freehold  landsy  tenements^  or  hereditamfnis^  of  the 
**  yearly  value  of  forty  fiillings.*' 
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O  F 
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The  Committee  was  chofen  on  Friday,  the  9th  of 
February,  and  confifted  of  the  following  Gentlemen  : 

James   Grenvilie,  jun.    Efq; 

Chairman. 
John  Adams,  Efq; 
Richard  Benyon,  Efq; 
Thomas  Dummer,  Efqj 
Sir  John  Palmer,  Bart. 
Richard  Hopkins,  Efqj 
Edward  Phelips,  Efq; 
Afsheton  Curzon,   Efq; 
Benjamin  Allen,  Efq; 
Anthony  Eyre,  Efq; 
Richard  Combe,  Efq;  | 

Ifaac  Martin  Rebow,  Efq; 
Edward  Eliot,  Efq; 

Nominees. 
Of  the  P.rtitioners. 
Sir  George  Yonge,  Bart. 
Of  the  fitting  Member, 
John  Moreton,  Efq; 

Petitioners. 
Certain  Inhabitants  of  the  Town  of  Southampton,  in 
the  Intereft  of  Lord  Charles  Montagu, 

Sitting  Members. 
John  Fleming,  Efij; 

Counsel 

For  the  Petitioners. 

Mr.  Mansfield,  Mr.  Hardinge. 

For  the  fitting  Member. 
yLr.  Lee,  Mr,  Elliot. 


\ 

Buckingham. 

Carmarthen. 

Peterborough. 

Wendover. 

Leicefterfhire. 

Dartmouth. 

^ 

Somerfetftiire. 

</5 

Clitheroe. 

0 

^ 

Bridgewater. 

i 

Boroughbridge. 

% 

Aldhorough, Suffolk 

Colchefter. 

Cornwall. 

Honiton. 

4 

Wigan. 

(    87    ) 
THE 

CASE 

O  F    T  H  E 

TOWN,  and  COUNTY  of  the  TOWN, 

O  F 

SOUTHAMPTON. 

ON  Saturday,   the    loth  of  February, 
the  Committee  being  met,  the  pe- 
tition was  read,  and  was  as  follows  (A) : 

/'  To  the  Honourable  the  Commons  of 
"  Great  Britain  in  Parliament  aflembled. 

*'  The  humble  petition  of  many  of  the 
"  inhabitants  of  the  town  of  Southampton, 
**  having  a  right  to  vote  at  the  eled:ion  of 
**  burgelTes  to  ferve  in  Parliament  for  the 
**  faid  town,  on  behalf  of  themfelves  and 
**  others. 

G  4  "  Sheweth, 
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"  Sheweth, 
**  That  your  petitioners  beg  leave  to 
reprefent  to  this  Honourable  Houfe,  that 
though  the  regulation  and  government 
of  the  faid  tovi^n  of  Southampton  is  in 
the  mayor  and  corporation,  yet  the  right 
of  eledion,  or  chooiing  of  burgeffes  to 
ferve  in  Parliament  for  the  faid  town,  is 
vefted  in  the  inhabitants  paying  fcot 
and  lot. 

"  That  the  Honourable  Charles  Mon- 
tagu, commonly  called  Lord  Charles 
Montagu,  the  Right  Hon.  Hans  Stan- 
ley, and  John  Fleming,  Efq^  offered 
themfelves  candidates  at  the  lait  eledion 
of  burgeffes  to  reprefent  the  faid  town 
in  Parliament,  and  Mr.  Stanley  and  Mr. 
Fleming  were  returned  as  duly  eledted, 
*'  That  though  the  town  of  Southamp- 
ton is  governed  by  a  mayor,  bailiffs,  and 
burgeffes,  and  has  a  fheriff  of  its  own ; 
and  the  (heriff  of  Hampfhire,  or  county 
of  Southampton,  has  no  office  to  exe- 
cute within  the  faid  town  ;  yet  it  has 
been   ufual,  time  immemorial,  for  per- 

**  fens 


SOUTHAMPTON.        89 

**  fons  having  freeholds  within  the  fald 
**  town  to  vote,  In  right  of  fuch  freeholds, 
*'  for  knights  of  the  fhlre  or  county  at 
**  large ;  and  one  battalion  of  the  militia 
**  of  HampQiIre,  or  county  at  large,  Is  an- 
*'  nually  trained  and  exerclfed  within  the 
**  town  of  Southampton,  which  feems  to 
"  imply,  that  the  fald  town  is  ftill  a  part 
"  of  the  county  at  large,  and  not  totally 
**  diftlndl  or  independent  of  the  fame. 

**  That  the  fald  Mr.  Fleming,  when  he 
"  offered  himfelf  a  candidate,  and  at  the 
**  time  he  was  returned  as  a  burgefs  to  re- 
"  prcfent  the  fald  town  in  Parliament,  was 
**  Hierlff  of  Hampfhire,  or  the  county  of 
"  Southampton;  and  your  petitioners  are 
"  informed,  that  alF  llierifFs  are  difabled 
*'  from  being  eledled,  not  only  by  an  ancient 
"  refolution  of  this  Honourable  Houfe  (i), 
**  but  by  the  exprefs  letter  of  his  Majefty's 
•*  moft  gracious  writ  or  fummons  directed 
*'  to  the  fherifts ;  in  which  your  petition- 
*'  ers  beg  leave  to  obferve  are  the  follow- 
'•  ing  remarkable  words:  ^^  Willing^  ?iever- 
'*  thelefs,  that  neither  you^  nor  any  other 

(i)  ^are? 

"  M'ff 
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*•  fierlff  of  this  our  faid  kingdom,  he  in  any 
**  'wife  eJeBed.^' 

*'  Your  petitioners,  therefore,  think  them- 
'*  felves  much  aggrieved,  and  apprehend 
**  that  the  faid  eledion  and  return  (fo  far 
*'  as  refpeds  the  faid  Mr.  Fleming)  is 
"  an  undue  eledlion  and  return,  and  flatter 
**  themfelves  that  the  fame  will  be  deemed 
**  by  this  Honourable  Houfe  null  and  void  , 
*'  and  humbly  hope  that  the  Honourable 
*^  Charles  Montagu,  commonly  called  Lord 
*'  Charles  Montagu,  will  be  permitted  to 
'«  fit  in  this  Honourable  Houfe,  as  one  of 
**  the  burgefTes  for  the  faid  town  of  South- 
"  ampton,  in  the  room  of  the  faid  Mr. 
**  Fleming. 

*■'■  Your  petitioners,  therefore,  humbly 
"  pray,  that  they  may  be  heard  by  their 
*'  counfel,  and  have  fuch  other  relief  in 
''  the  premifes  as  this  Honourable  Houfe 
**  fliall  think  proper." 

It  was  admitted  that  Mr.  Fleming  was 
Hierlff  of  HampHiIre  at  the  time  of  his 
ele<5tion  -,  that  the  town  of  Southampton  is 

a  county 
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a  county  in  itfelf;  that  there  is  a  flierifFof 
the  town  to  whom  the  writ  of  eledion  is 
fcnt,  and  who,  in  confequence  of  the  writ, 
iffues  his  precept  to  the  mayor  and  two 
baihffs,  they  being  the  returning  officers, 
according  to  the  following  refolution  of 
the  Houfe. 

3  April,  1735,  Refolved,  "  That  tli^ 
**  mayor  and  bailiffs  of  the  town,  and 
*'  county  of  the  town,  of  Southampton, 
«'  are  the  returning  officers  (B)  for  the  faid 
"  town  and  county  (i)." 

tO"  The  counfel  for  the  petitioners  in- 
formed the  Committee,  that  they  did  not 
mean  to  raife  any  queflion  concerning  the 
right  of  election ,  and  that  they  admitted 
that  the  majority  of  legal  votes  was  in  fa- 
vour of  Mr.  Fleming. 

The  lafl;  determination,  therefore,  was  not 
read. — As,  however,  according  to  what  was 
held,  in  the  cafe  of  Petersfield  (2),  to  be  the 

(i)  Journ.  vol.  xxii.  p.  445.  col.  i.  p.  449, 
col.  1.  (2)  Supra,  vol*  iii,  p.  6, 

regular 
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regular  pradtice,  that  ought  to  have  been 
done,  I  have  here  inferted  it. 

1 7 March,  1695-6,  Refolved,  "That the 
"  out-living  burgefles,  as  well  as  the  bur- 
**  geffes  inhabitants,  and  other  inhabitants, 
"  paying  fcot  and  lot,  have  a  right  to  vote 
"  for  electing  members  to  ferve  in  Parlia- 
"  ment  for  the  town,  and  county  of  the 
**  town,  of  Southampton  (1)." 

The  counfel  for  the  petitioners  con- 
tended. 

That  Mr.  Fleming,  having  been  fherlfF 
for  Hampfhire  at  the  time  of  the  election, 
was  ineligible  to  ferve  in  Parliament  for  the 
town  of  Southampton  -,  and  that,  under 
the  circumftances  of  the  cafe,  the  votes 
given  for  him  were  thrown  away,  and  that 
Lord  Charles  Montagu  ought  to  be  declared 
duly  eleded. 

1^  The  reader  mud  have  obferved  al- 
ready, that  this  cafe  differs  from  that  of 

(i)  Journ.  vol,  xi,  p.  519.  col.  i. 

Abingdon^ 


SOUTHAMPTON.         93 

Abingdon,  and,  as  the  event  was  alfo  dif- 
ferent, and  the  point  concerning  the  elegi- 
bility  of  (heriffs  was,  on  this  occafion,  very 
thoroughly  inveftigated,  I  think  it  necefTary 
to  ftate  the  arguments  ufed  on  bolh  fides 
of  the  queftion  at  fome  length,  although 
they  were,  in  general,  built  on  the  fame 
authorities  and  precedents,  with  thofe 
reported  in  the  hiftory  of  the  cafe  of 
Abingdon. 

Counsel  for  the  petitioners. 

The  claufe  of  *'  No/umus,"  in  the  par- 
liamentary writ,  feveral  ftatutes,  and  every 
precedent,  from  the  reign  of  Edw.  I. 
to  the  prefent  time,  concur  in  proving  and 
eftabliihing  it  to  be  law,  that  perfons  hold- 
ing the  office  of  (heriff,  are  ineligible  to 
ferve  in  Parliament. 

As  to  the  writ,  there  certainly  cannot 
be  fuch  ftrong  and  weighty  evidence  of 
what  the  law  is,  and  //6/V,  in  the  moft  ex- 
plicit terms,  excludes  a//  Sheriffs.  The 
cafe  of  Payton  (i)   (bows,  that   they  were 

(i)  St^pra,  vol.  i.  p.  433. 

under- 
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underftood  to  be  ineligible,  in  the  reign 
of  Edward  I.  The  petition  of  the  Com- 
mons, in  the  13  Edw.  III.  proves,  that 
their  fitting  in  Parliament,  was  then  con- 
fidered  as  an  abufe  (C)  (i).  In  thofe  days, 
the  fheriff  was  the  fervant  and  inftrument 
of  the  Crown  in  oppreffing  the  fubjed:. 
It  was  on  that  account  that  the  Com- 
mons were  fo  difpleafed  that  any  who 
held  that  office,  (hould  be  eledled  to  ferve 
in  Parliament ;  and  from  the  petition  juft 
mentioned  it  has  been  well  obferved  (2) 
that  a  prefumption  arifes,  that  what  has 
been  called  an  ordinance  in  the  46  of 
Edw.  III.  had  the  concurrence  of  all  the 
branches  of  the  legiflature,  and  was  there- 
fore zfiatute.  It  is  indeed  denominated  an 
ordinance,  but  it  appears,  that  it  was 
accorded  and  ajfented  to  in  full  Parlta- 
nient  (3) ;  and  many  old  laws,  which  are 
unqueftionably  complete  ftatutes,  are  called 

(1)  Sufra^  vol.  i.  p.  423. 

(2)  Ibid.  Note  (B),  p.  450. 

(3)  Appendix  to  RuiFhead's  Edition  of  the  Statutes, 
p.  xliiit 

6  ordi- 
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ordinances  (i).  Perhaps,  an  ordinance, 
in  full  Parliament,  differed  from  what  was 
peculiarly  termed  a  flatufe,  in  this  refped:, 
that  the  former  was  a  name  for  a  declara- 
tory, the  other,  for  an  enad:ing  law. 

It  would  be  tedious  to  mention  the  va» 
riety  of  ancient  adls  of  Parliament,  where 
the  word  "  ordains"  is  the  only  term  em- 
ployed in  the  enacting  part,  and  this 
before,  during,  and  after,  the  reign  of 
Edward  III.  ^  The  flat,  of  4  Hen.  IV. 
cap.  5,  (which  will  be  afterwards  cited) 
begins  thus :  "  Item,  it  is  ordained  and 
**  affented."  The  counfel  on  the  other 
(ide  will  not  deny,  that  7  Hen.  IV.  cap. 
15,  is  an  ad:  of  Parliament,  becaufe  it  is 
confidercd  by  Lord  Coke  as  having  re- 
pealed that  of  46  Edw.  III.  Yet,  the 
ftatute  of  6  Hen.  6.  cap.  4.  recites,  that, 
by  that  adt  of  7  Hen.  4.  "  it  was  ordained 
•♦  and  cftabliOied,"  &c.— 23  Hen.  VI. 
cap.  9.  is,  in   the  body  of  the  ad,  called, 

(i;  Vide  Preface  to  RufF head's  Edition  of  the 
Statutes,  p.  xii,  xiii.  for  the  fuppofed  difFerence  bc- 
iween  iUtutes  and  ordinances. 

*'  This 
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*'  This  ordinance,'' — Nay,  in  one  of  the 
petitions  of  46  Edw.  III.  which  Sir  Ed- 
ward Coke,  in  the  preface  to  his  3d 
Report,  cites  as  an  acft  of  Parliament, 
the  prayer  is,  '*  Pleife  ordeiner  per  ejla^ 
**  tute."  What  Wronger  evidence  can  be 
neceflary  to  fhow,  that,  at  that  time,  '*  cr- 
**  dinance'  and  "  Jiatute"  were  convertible 
terms  ?  Even  fo  late  as  23  Hen.  Vlfl. 
cap.  5.  the  enading  words  are,  "  ordain- 
"  ed,  eftablifhed,  and  enaded  j"  and  in 
18  Eliz.    cap.  10.    "  Be  it  explained,  or- 

*'  dained,  and  enaded." 

Sir  Edward  Coke  gives  it  as  his  opinion, 
that,  if  the  ad  of  46  Edw.  III.  had  been  a 
flatute  pafTed  with  the  authority  of  Parlia- 
ment, "  the  fame  had  been  abrogated  by 
"  5  Ric.  II.  flat.  2.  cap.  4.  (D),  and 
**  7  Hen.  IV.  cap.  15.5"  which,  he  fays,  are 
general  laws,  without  any  exception  (1). 
But  the  truth  is,  thofe  two  ftatutes  could 
not  operate  a  repeal  of  difqualifications, 
created  by  previous  ads  of  Parliament,  or 


(0  4  Inft.  p,  48. 
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cxifting  at  common  law.  TJjat  could  only 
be  done  by  exprefs  words,  and  there  are 
none  which  can  have  that  effect  in  either 
of  them.  Indeed,  when  it  is  confidered, 
that  Sir  Edward  Coke  made  his  obferva- 
tions  on  the  46  Edw.  III.  with  a  view  to 
his  own  cafe,  little  reliance  will  be  had  on 
his  opinion,  as  it  is  well  known,  that  ia 
political  queQions,  efpecially  where  he 
himlelf  was  concerned,  that  great  lawyer 
was  but  too  apt  to  employ  the  eminent 
knowledge  he  polTclTed  in  the  laws  of  his 
country,  to  pervert  them  to  his  own  pur- 
pofes,  and  thofe  of  his  party. 

About  the  46th  year  of  Edw.  III. 
agreeably  to  the  law  then  eftabliilied,  the 
claufe  of  *'  Nolumus"  was  introduced  into 
the  writ,  and,  except  with  fome  inter- 
ruptions during  that  reign  and  the  next 
and  at  the  beginning  of  the  reign  of 
HenrvIV,  it  has  been  continued  invariably 
ever  fince.  It  was  probably  in  compliance 
with  the  repeated  and  earned  remon- 
flrances  of  the  Commons,  that  this  rtep 
was   taken  j  becaufe,  it  was   reafonablc  to 

Vol.  IV.  H  fuppofe 
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fuppofe,  that  a  conftant  check  was  there- 
by fecLired,  which  would  prevent  any  fu- 
ture attempts  to  infringe  this  part  of  the 
law. 

The  relu(ftance  with  which  that  arbi- 
trary prince  (Rdw.  III.')  yielded  to  the 
defires  of  the  people,  on  this  head,  appears 
from  his  attempt  to  fupprefs,  fo  foon  after 
it  was  framed,  this  prohibitory  claufe;  an 
attempt,  which,  both  he  himfelf  and  his 
grandibns,  Richard  11.  and  Henry  IV".  (at 
leaft,  till  the  fourth  year  of  his  reign)  car- 
ried into  execution. 

But,  although  the  reafon  why  the  Com- 
mons, at  that  sra,  were  Co  zealous  to  ex- 
clude fherifFs  from  I'arliament,  v^as,  pro- 
bably, the  influence  which  the  Crown  had 
over  them;  yet,  the  legal  ground  of  their 
inelegibility  was,  that,  from  the  nature  of 
their  office,  and  the  duties  annexed  to  it, 
many  of  which  can  only  be  performed  by 
their  perfonal  attendance  in  their  county, 
they  were  bound  to  conftant  refidence 
there.  This  is  particularly  fpeciiied  in  the 
a(ft  of  46  Edw.  III.  i  and,  in  the  4th  year  of 

Hen. 
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Hen.  IV".  a  particular  flatute  was  made, 
by  which  it  is  "  ordained  and  aiTented, 
**  that  every  fherifF  of  England  Jhall 
*'  abide  (i),  in  proper  perfon,  in  his  baili- 
**  wick,  for  the  time  that  he  fhall  be  fuch 
'*  oHicer  (2); — and  that  the  fiid  flierifF  be 
*'  fworn,  from  time  to  time,  to  do  the 
"  fame  in  fpecial,  amongft  other  articles 
"  comprifed  in  the  oath  of  the  flieriff  (3)." 
In  confequence  of  this  ftatute,  the  follow- 
ing claufe  makes  part  of  the  f  ath  of  office, 
taken  by  every  {heriff,  '*  Ye  fiiall  be 
*'  dwelling,  in  your  own  pr<^per  perfon, 
**  within  your  bailiwick,  for  the  time  ye 
"  {l:iall  be  in  the  fame  office  (except  ye  be 
"  otherwife  licenced  by  the  king)  (4)  (E)", 
Being  thus  bound  by  oath  to  conftant  re- 
fidcnce,  a  flieriff  could  not  poffibly,  with- 
out perjury,  leave  his  county  to  attend  in 
Parliament ;     and,    as   the    duration    of    a 

(1)  The  original   words,   fo  tranflated,  are,  "   Soit 
**  demurrant  en  propre  perfone." 

(2)  4  Hen.  IV.  cap.  5. 

(3)  ^^'■^• 

(4)  Dalt.  Office  of  SheriF,  p.  ic. 

H  2  Ihi-Iev- 
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fl:irieva]ty,  in  early  times,  generally  fur- 
palTed  that  of  a  Parliament,  the  oath,  in 
itfelf,  amounted  to  an  abfolute  incapaci- 
tation. 

From  what  has  been  faid  hitherto,  it  is 
very  clear  that,  formerly,  the  offices  of  fhe- 
riff  and  member  of  Parliament  were  in- 
compatible, and  that,  by  law,  a  flieriff  was 
ineligible.  But,  if  fuch  was  the  law,  no- 
thing but  a  pofitive  ftatute  can  fince  have' 
altered  it  j  and  whatever  modern  reafons 
of  expediency  may  now  be  difcovered 
againft  the  ineligibility  of  fheriffs,  how- 
ever, it  may  be  alledged,  that  the  a(5t  of 
4  Hen.  IV,  and  the  claufe  thereby  intro- 
duced into  the  flieriff's  oath,  are  now  fel- 
dom  enforced  or  complied  with  (E),  ftill 
it  muft  be  admitted,  that  thofe  reafons, 
though  they  may  influence  the  legiflature 
to  change^  cannot,  and  ought  not,  to  in- 
duce a  court  of  juftice  to  over-rule y  the  ac- 
tual fubfifting  law  of  the  land. 

So  little  doubt  was,  for  a  long  courfe  of 
years,  entertained  on  this  fubje(51:,  that  no 
inftances  can  be  found  of  any  (lierifF's  fit- 
ting 


i 


SOUTHAMPTON.       loi 

tine  in  Parliament  from  the  time  of  Edw. 
III.  down  to  the  reigns  of  Hen.  VlII.  and 
Queen  Elizabeth;  and  it  appears  thatthofs 
which  happened  in  their  reigns  were  cafes 
of  perlons  who  were  made  fheriffs  after 
they  had  been  chofcn  to  Parliament  ( i). 
Now,  to  be  fure,  neither  the  words  of  the 
adt  of  49  Edw.  III.  nor  thofe  of  the  "  Ko- 
*'  luimis^'  extend  to  them,  though  the  in- 
tention mult  have  been  to  exclude  all  (he- 
rii?s. 

As  to  the  diilindion  fuggeflcd  by  Sir  Si- 
mon D'Ewes,  and  which  has  fervrd  very 
much  to  embarrafs  this  matter,  viz.  that 
the  prohibition  only  affccfts  fheriffs  chofen 
within  their  own  bailiwics,  there  is  not  the 
fmallcft  foundation  for  it,  either  in  the 
flatutc  and  xvrit,  or  in  reafon  and  prece- 
dent. On  the  contrary,  every  precedent 
where  the  point  has  been  brought  to  a  de- 
cilion,  is,  without  one  exception,  froni  the 

(i  )  Littleton's  Rep.  p.  329.  But  Sir  G.  Covert 
was  firft  appointed  flieritF,  and  then  elected  to  T^r- 
kimcnt. 
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cafe  of  Sir  A.  Nowell,  down  to  that  of 
Abingdon,  againlt  the  eligibility  of  (he- 
riiTs  in  gen-^ral.  The  hiflory  of  the  cafe 
of  Sir  Edward  Coke  is  well  known.  He, 
together  with  Sir  Thomas  Wentworth, 
Sir  Francis  Seymour,  Sir  Robert  Philips, 
Sir  Guy  Palmrs,  Mr.  Edward  Alford,  and 
Sir  William  Fleetwood,  being  able  and 
didinguiflied  oppofers  of  the  arbitrary  at- 
tempts of  the  Crown,  were  appointed  fhe- 
rifFs,  with  the  exprefs  intention  of  difqua- 
lifying  them  from  being  chofen  to  Parlia- 
ment (i).  The  motive  here  was  highly 
tyrannical,  vet,  fo  ftrong  was  the  rerfua- 
fion,  in  thofe  days,  of  the  general  ineligi- 
bility of  ilieriffs,  that,  of  the  feven,  only 
Sir  Edward  Coke  {who,  according  to  the 
exprelTion  ufed  at  the  time,  was  made  the 
fcape-goat)  attempted  to  come  into  l-'arlia- 
ment.  And  what  was  the  confequenceof  his 
election  ?  It  was  complained  of,  and,  though 
there  was  not  time  for  a  decifion;  he  was 

(i)  Strafford's  Letters,  vol.  ii.  p.  29. 

treated 
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treated  by  the  Houfe  as  merely  a  member 
defactoy  and  abftaincd  from  attending  (i). 
The  point  had  been  folemnly  determined 
a  few  years  before,  in  the  cafe  of  Sir 
George  Selby  (2),  and  all  the  fubfequent 
cafes,  as  thofe  ofLong,  Fletcher,  and  that 
of  Abingdon,  have  confirmed  the  dodrine, 
which  now  cnnnot  be  overturned  by  any 
thing  but  an  adt  of  Parliament. 

Counsel  for  the  fitting  member. 

It  is  not,  neither  can  it  be,  denied  that 
a  writ,  merely  as  fuch^  has  no  compulfive 
force,  and  that  it  mull  owe  its  validity  to 
pofitive  law.  The  prohibitory  claufe, 
therefore,  in  the  writ  of  eledion,  if  it  has 
the  force  afcribed  to  it,  mull  derive  it  either 
from  the  common  law,  or  from  an  ad:  of 
Parliament.  The  counfel  for  the  petitioners 
have  taken  both  tliefc  ground-^,  and,  in  the 
fi;  ft  place,  they  contend,  that  it  is  founded 

(i)  Littleton's  Rep.  p.  340. 

(2)  Bupra^  vol.  ii.  p.  44.7,  to  449. 

II  4  on 
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on  what  they  call  a  ftatute  of  46  Edw.  III. 
That  this,  however,  is  not  a  ftatute  muft 
be  inferred,  both  from  the  authority  of 
the  greatell  lawyers  who  have  treated  on 
the  fubjecfl-,  and  from  an  examination  of 
the  ad:  itfclf.  Sir  Edward  Coke  lays  it 
down,  in  two  different  pafTages  of  his 
Fourth  Inftitute,  that  it  is  not  a  ftatute 
(i).  Lord  Keeper  Littleton  is  of  the  fame 
opinion,  in  his  report  of  Long's  cafe  in 
the  Star-chamber,  5  Car.  I.  and  he  parti- 
cularly proves  the  difference  between  ordi- 
nances and  ftamtes  from  feveral  inftances, 
where,  by  fubfequent  laws,  what  were  at 
firft  only  ordinances,  were  afterwards  made 
ftaiutes.  I  Ric.  IF.  cap  5.  2  Ric.  II.  cap. 
7.  34  Edw.  I.  ?8  Edw.  III.  n  and  16, 
and   3  Ric.  11.  (2)    Sir  Bulftrode   White- 

(1)  4Tnfl:.  p.  10.   p.  48. 

(2)  f^ide  Liulet.  Rep.  p.  328,  3:9.  I  cannot 
find  the  pafTages  he  refers  to  in  34.  Edw.  I.  and  28 
Edw.  III.  II.  and  16,  and  3  Ric.  II.,  in  the  ftatute- 
book.  Infkad  of  28  Edw  III.  ii  and  16,  we  pro- 
baHlv  fiiould  read  98  Edw.  III.  cap.  13,  as  that  fta- 
tute  is  in  point  to  the  prefent  purpofe.  Jlde  Whicel. 
Comm.  vol.  ii.  p    368. 

lock 
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lock  tells  us,  that,  in  Sir  Edward  Coke's 
cafe,  :t  leemed  to  be  agreed  that  the  ordi- 
nance of  46  Kdw.  III.  was  not  made  on 
the  petition  of  the  Commons,  but  was  an 
zCt  of  the  Ivin»  and  Lords  only,  and  that 
it  therefore  hath  not  tlie  force  of  la^v,  and 
he  adds,  '*  that  it  was  left  as  a  clear  truth, 
that  neiiher  this,  nor  any  other  ordinance, 
is  the  fame  thing  with  an  adt  of  Parlia- 
ment, or   has   the  fame  force    of  law   in 

it  (I)." 

This   diftinguirtied  parliamentary  lawyer 

alfo  mentions  indances  where  ordinances 
have,  by  fucceeding  laws,  been  made  lia- 
tutes.  It  is  faid.  Sir  Edward  Coke's  opi- 
nion on  this  fubje(ft,  is  to  be  miftrufted, 
becaufe  he  was,  in  fome  meafure,  fpeaking 
of  his  own  caufe ;  but  this  objection  will 
not  lie  to  the  fcntin  ents  of  the  other  two, 
who  had  no  particular  intereft  in  the  quef- 
lion  (F). 

If  we  now  proceed  to  examine  the  ordi- 
nance   itfelf,    we  fhall  find  it  deflitute  of 

(l)  Whiteloclc,  vcl.  ii.  p.  359.   368. 

7  the 
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the  efTentials  of  an  ad:  of  Parliament.  It  is 
not  entered  on  the  ftatute-roll  (i),  and,  in 
the  Padiament-roll,  it  is  manifelllv  diHin- 
gulflied  from  the  petitions  and  anfv^'ers, 
which  was  the  form  of  adts  of  Parliament  at 
that  time;  nor  is  there  any  appearance  of 
its  having  had  the  concurrence  of  the  three 
eftates  i  and  that  is,  and  always  was,  ne- 
cefTary  to  every  ftatute  (2). 

If  this  had  been  an  adt  of  Parliament,  the 
prohibition  againfl:  lawyers  contained  in  it 
would  be  equally  valid  v/ith  that  againli  She- 
riffs; but,  fi nee  the  Farliamentum  indol^ium 
of  Hen.  IV.  to  this  dav,  it  never  has  been 
contended,  that  lawyers  are  incapable  of 
fitting  in  the  Houfe  of  Commons.  The 
order  in  the  reign  of  Jac.  I.  that  the  Attor- 
ney General  fl>ould  never  fit  in  the  Houfe, 
as  well  as  the  proceedings  on  that  occafion, 
iliow  that  it  was  the  fenfe  of  the  Houfe  it- 
felf  that  lawyers  in  general  might  be  legally 
chofen ;  otherwife  fuch  a  fpecial  order  againft 

(i)  RufFh.  Append,  p.  43.  Note  (a). 
(2)  Prince's  Cafe,  8  Rep.  p.  20. 

the 
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the  Attorney  General,  would  have  been  un- 
necelTary  (i). 

If,  after  all,  it  fhould,  for  argument's 
fake,  be  admitted,  that  the  ordinance  in 
queflion  was  a  (latute,  we  have  ftill  the  con- 
curring opinions  of  Sir  Edward  Coke  and 
Littleton,  t-hat  it  was  repealed  by  the  two 
ftatutes  of  5  Rich.  II.  and  7  Hen.  IV.  (2)- 
Nay,  if  it  were  even  to  be  granted  for  a 
moment,  that  it  is  not  only  a  ftatute,  but  a 
ftatute  Itill  in  force,  it  yet  would  not  affecft 
the  prefent  cafe  ;  for  the  prohibition  it  con- 
tains is  only  againft  the  eledion  of  (henffs 
to  be  bjt'g  ts  of  the pnre.  Although  South- 
ampton is  certainly  a  county  in  itfelf,  it 
will  not  be  contended,  that  its  members 
are  knights  of  the  (hire.  They  are  not 
chofen  by  40  fliiliings  freeholders,  as  all 
knights  of  the  (hire  are,  and  have  been, 
ever  hnce  the  reign  of  Hen.  VJ.  They 
are  exprcfsly  cilled,  *'  Burgejfcs^''  both  in 
the  writ  to  ihe  IherifF,  and  in  the  precept 
which  he  iffues  to  the  returning  ofHcer,  for 

(i)  Suiroy  vol.!.  Note  (I),  p.  453. 

^2)  Co.  4.  Inft.  p.  10.  48.  Littleton  Rep.  p.  329. 

their 
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their  ele(flion ;  and,  in  this  refpecft,  name- 
ly, of  being  chofen  by  precept^  they  refem- 
ble  the  reprefentatives  of  common  boroughs 
more  than  the  members  for  other  counties 
corporate  do. 

If  we  now  take  into  confideration  the 
arguments  brought  to  prove,  that  (heriffs 
were  ineligible  at  common  law,  it  will  be 
found  to  be  a  tafk  of  no  great  difficulty  to 
refute  them.  The  cafe  of  Warwickfhire, 
in  the  reign  of  Edward  I.  is  relied  on.  But 
the  writs  on  that  occalion,  and  all  the  pro- 
ceedings attending  them,  were,  according 
to  our  prefent  ideas  of  the  conftitution,  fo 
anomalous  and  illegal,  that  no  legal  in- 
ferences can  be  drawn  from  them.  The 
Parliament  fummoned  by  thofe  writs  was 
to  be  chofen  not  by  the  people,  but  the 
King.  The  return  made  by  Payton,  was 
the  a(5l  of  the  fherifF  himfelf,  who  was  de- 
firous  of  being  excufed  from  ferving  in  what 
was,  in  thofe  days,  an  expenfive  and  bur- 
thenfome  office. — After  all,  that  cafe  can 
only  be  a  precedent  againft  the  ele(^ion  of 
iheriffs  for  counties. 

If 
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If  the  ineligibility  of  fherifFs  had  exiftcdat 
common  law,  why  is  there  no  inftance  of 
the  '*  Nolumus^  before  the  ordinance  of 
Edw.  III.  ?  There  is  fomething  ambiguous 
in  an  exprellion  of  Whitelock,  which 
might,  on  a  curfory  reading,  feem  to  im- 
ply, that  fuch  a  claufe  was  inferred  in  the 
writs  immediately  after  the  petition  of  13 
Edw.  III.  (C);  (and  even  that  would  not 
(how  the  difqualification  to  have  been  part 
of  the  common  law;)  but,  in  truth,  he  does 
not  mean  any  fuch  thing ;  and  Little- 
ton exprefsly  tells  us,  that  the  firlt  inftance 
of  a  writ  containing  the   '*  NoluiuiiSy'  was 

in  47  Edw.  III. 

» 

The  hiftory  of  the  claufe  of-  Nolumus  ■ 
is  given  us,  both  by  Littleton  and  White- 
lock.  In  the  47  Edw.  III.  as  has  been  juft 
mentioned,  it  was  firft  introduced,  and 
then  it  was  omitted  in  the  writs  to  the 
Cinque  Ports.  49  Edw.  III.  it  is  in  all  the 
writs,  except  that  for  Briftol  (H).  50  Edw. 
III.  in  all.    1  Rich.  II.  omitted  again  in  the 

writ 
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writ  for  Briftol.  After  i  Rich.  II.  It  was 
inferted  in  that  writ  as  well  as  in  all  the 
others,  and  fo  continued  from  the  ifl:  to  the 
I2th  year  of  his  reign.  Before  12  Rich.  II. 
it  contained  fome  words  not  now  employed, 
which  were  in  that  year  laid  afide,  the  form 
then  being  exactly  the  fame  as  at  this  day. 
So  it  continued  till  5  Hen.  IV.  when  it  was 
made  to  exclude  lawyers  as  well  as  fherifFs, 
the  Parliament  then  chofen  having  been 
on  that  account  ftigmatized  by  the  lawyers, 
with  the  nick- name  of  "  P arliamentum  in- 
*'  do5luviy'  or,  *'  The  lack-learning  Par- 
*'  liament."  In  7  Hen.  IV^.  in  confequence 
of  a  petition  of  the  Con:imons,  it  was  en- 
adted,  *'  That  eledions  fhould  be  pro- 
**  ceeded  to  freely  and  indijf'erentiy^  not- 
*'  withflanding  any  requefi  or  commandment 
*'  to  the  contrary  (i)."  Accordingly,  the 
*'  Nohanus'  was  omitted  in  the  writs  the 
very  next  year,  which  rtiows  clearly,  that 
it  was  that  prohibition  which  was  particu- 
larly meant  by  the  words  "  reqiieji'*  and 

(i)  7  Hen.  IV.  cap,  15. 

**  com^ 
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*'  cnmmandrnmt''  It  was  not  refLimed  till 
14  Hen.  IV.  From  that  dme,  rill  the  pre- 
fent,  it  has  been  always  inferted,  though 
with  fome  exceptions  as  to  the  Cinque  Ports 
and  Calais,  which  had  a  writ  to  return 
members  in  the  reign  of  Hen.  VIII.  (2)- 
As  then  it  is  evident,  that  the  '*  Nolumus^ 
was  laid  afide  in  8  Hen.  IV.  in  conlequence 
of  the  flatutc  of  the  preceding  year,  wc 
mufl:  infer,  that  it  became  from  thencefor- 
ward, at  leart,  illegal;  and  this  being  fo,  it 
necefTarily  follows,  that  it  never  could  be 
legally  refumed  ;  or,  being  defa6lo  refumed, 
could  be  of  no  force  without  a  fubfequent 
ftatute  for  that  purpofe.  Here  Lord  Coke's 
dodrine  applies  with  great  weight  :  '*  If," 
fays  he,  *'  original  writs,  at  the  common 
•'  law,  can  receive  no  alteration  or  addi- 
"  tion,  but  by  adt  of  Parliament,  a  multo 
**  fortioriy  the  writs  for  the  fummons  of 
*'  the  higheft  court  of  Parliament,  can  re- 
•*  ccive  no  alteration  or   addition,   but   by 

(l)  Vide  Whitel.  vol.  ii.   p,   357.  359  j    and  Littl. 
Rep.  328,  with  the  rolls  of  Parliament  there  cited. 

8  *'  aa 
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*'  ad  of  Parliament  (i)"  No  ftatute  can 
be  produced  to  authorize  the  revival  of  the 
"  iSolumus'  in  14  Hen.  IV.  and  the  con- 
tinuance of  it  ever  lince.  It  is  therefore 
illegal,  and  of  no  force. — The  manner  in 
which  it  came,  in  fadl,  to  be  renewed  was, 
moil  probably,  as  Littleton  has  conjectured, 
that  the  clerk  who  was  to  make  out  the 
writs,  having  an  old  precedent  before  him, 
containing  the  prohibitory  claufe,  copied 
the  whole,  verbatim  (2).  His  error  has  been 
tranfmitted  to  our  time,  in  confequence  of 
the  eftabliflied  routine  of  office. 

The  counfel  for  the  petitioners,  after  en- 
deavouring to  prove  that  the  ineligibility  of 
(herifFs  is  part  both  of  the  ancient  common 
and  ftatute  law,  have  recourfe,  in  order  to 
confirm  their  dodtrine,  to  topics  of  conveni- 
ence and  expediency  drawn  from  early  times. 
The  danger  of  pariiality  and  influence,  which 
was  fo  much  infilled  on  in  the  cafe  of  Abing- 
don, does  not  apply  here ;  becaufe  the  fitting 
member  did  not  return  himfelf,  but  was 
eleded  for  a  county  entirely  independent 

(1}  4  Infr.  p.  10.  (2)  Littl.  Rep.  p.  329. 

of 
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of  his  bailiwick.  It  is  faid  that  it  is  the 
duty  of  a  flieriff  to  refide  in  his  county 
during  the  whole  time  of  his  (lirievahy,  and 
that,  conlequently,  the  offices  of  a  flieriff 
and  member  of  ParHament  are  incompa- 
tible i — that  a  flieriffis,  by  his  oath,  founded 
on  a  ftatute  of  Hen.  IV.  oblii:icd  to  con- 
fiant  refidencc.  To  this  it  may  be  an- 
fwered,  that  the  oath  is  never  taken  (B), 
and  that,  if  the  two  offices  were  by  law  in- 
compatible, a  perfon  who,  being  in  Parlia- 
ment, fhould  be  made  fheriff,  mufl:  vacate 
his  feat  ;  but  it  is  admitted,  and  can  be 
proved  by  a  thouland  inftances(i),  that 
perfons  already  members,  having  been  ap- 
pointed flicriffs,  have  continued  to  fit,  and 
have  had  leave  given  them  by  the  Ploufe 
to  go  into  the  country  to  attend  their  duty. 
The  argument,  that  a  fficriff  cannot  do  the 
duties  of  his  office,  and  alfo  attend  in  the 
Houfe  of  Commons,  is  of  very  little  weight 
as  things  are  now  elliabliffied,  lince  he  is 
only  fheriff  tor  one  feventh  part  of  the  du- 
ration of  a  Parliament.  Indeed,  the  fame  ar- 

( 1 )   f^;de  infra. 

Vol.  IV.  I  gument 
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gurnent  bears  much  more  ftrongly  agalnfl 
the  eligibility  of  officers  in  the  army  during 
a  war,  and  of  minifters  in  foreign  coun- 
tries :  Yet  it  will  not  be  maintained, 
that  either  officers  or  ambafTadors  are  ineli- 
gible. Surely,  if  any  arguments  ab  inconveni- 
enti  are  to  weigh  in  this  queftion,  the  dan- 
ger to  the  conftitution,  if  the  King  were  to 
have  it  in  his  power  to  excUide  fifty-two  of 
the  principal  friends  to  the  interePts  of  the 
people  from  the  Houfe  of  Commons,  by 
appointing  them  ffieriffs  on  the  eve  of  a 
general  eledtion,  is  of  much  more  ferious 
confideration,  than  any  difadvantage  that 
can  be  fuggefted  as  a  confequence  of  the 
eligibility  of  fheriffs  ( I ). 

It  now  only  remains  to  confider  the  fe- 
rles  of  cafes,  and  fee  how  far  they  affed; 
the  general  dodrine,  or  the  particular  quef- 
tion now  before  the  Committee. — The 
cleared  method  of  doing  this  will  be  to 
arrange  them  in  the  order  of  time  as  they 
happened. 

8  Hen.  IV.  Sir  John  de  Bartly's  eldeft 
fon  was  knight  of  the  iliire,   and  ffierifF  at 

the 
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the  fame  time,  but  had  been  appointed 
(liQuff  qfter  his  eledion  to  Parhament  (i). 

34  and  3  c  Hen.  VIII.  Sir  Edward  North 
was,  at  one  and  the  fame  time,  knight  of  the 
fliire  and  flieriff  for  the  county  of  Cam- 
bridge. This  is  proved  by  a  very  curi- 
ous ftatuie  of  34  and  35  Hen.  VIII.  cap. 
24.  (K)  (2). 

27  Eliz.  4  Dec.  1584.  *'  Leave  to  Ed- 
"  ward  Leigh,  Efq;  knight  for  the  county 
**  of  StalTord,  and,  Jifice  that  time,  chofen 
"  Sheriff  for  that  county,  to  abfent  himfelf 
•'  in  and  about  his  necelTary  charge  and 
**  fervice  in  the  office  of  fherifFvvick  (3)." 

27  Eliz.  23  Feb.  1584-5.  "  Sir  Edward 
**  Dymock,  /?emg  fheriff  of  the  county  of 
"  Lincoln,  was  licenfed  by  the  Houfe  to 
'*  depart  into  the  country  for  the  fervice 
"  of  her  Majefty  in  the  charge  of  his  faid 
"  office  (4)  (L)." 

(1)  Littler.  Rep.  p.   329.  from   8   Hen.  IV.    Rot. 
clauf.   M.  6.  and  M.  22. 

(2)  Litt.  loc.  cit. 

(j)  D'Ewes,  p.  335,  col.  2. 
(4)  Idfmy  p.  355.  col.  I. 

I  2  31  Ehz. 
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31  Eliz.  1588-9.** — Saintpole,  Efq; 
'  one  of  the  knights  in  Parliament  for  the 
'  county  of  Lincoln,  being  alfo  (heriff  for 

*  the  faid  county  of  Lincoln  at   this  pre- 

*  fent  time,  had   licence   by  the  Houfe  to 
'  depart  into   the   country   about   the  at- 

*  tendance  of  his   faid    office   of  fheriiF- 
'  wick(i)(M)." 

35  Eliz.  1592.  Sir  Walter  Covert,  being 
firft  fherifFof  SufTex,  was  returned  burgefs 
for  Petersfield  in  llampiliire  (2). — This  is 
exadly  in  point  to  the  prefent  cafe  (N). 

In  the  fame  year  Sir  George  Nin  was 
fiierifFand  knight  of  the  (hire  (3)   (N). 

39  Eliz.  1597.  Bernard  Greenvill,  high 
flierifF  of  Cornwall,  was  member  for  Bod- 
min in  that  county  (4). 

43  Eliz.  160 1.  Sir  Andrew  Nowell,  be- 
ing flieriffof  Rutlandfliire,  was  chofen,  and 
returned  himfelf,  one  of  the  members  for 
that  county.  This  being  moved  in  the 
Houfe,  it  was  unanimoufly  refolved,  (4  Nov. 

(1)  D'Ewes,  p.  436.  Col.  2. 

(2)  Littl.  Rep.  p.  329.  (3)  Ibid. 
(4)  Br.  Will.  Not.  Par!,  vol.  ii.  p.  64.. 
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Nov.  1601.)  that  the  return  was  void,  and 
that  a  new  warrant  fliould  be  lent  forth  ( i). 
— Both  D'Ewes  and  Littleton,  oblcrving 
on  this  cafe,  confider  the  principle  of  the 
determination  to  have  been  th«."  abfurdity 
of  a  man's  returning  hin.fcif,  and,  on  that 
ground,  D'Ewes  reconciles  it  with  the  cafe 
of  Saintpole.  The  motion  and  reTolution, 
as  appears  from  D'Ewes,  were  only  con- 
cerning the  return  ;  and  Littleton  empha- 
tically obferves,  that  nothing  was  laid  of 
the  eledfion  (2).  D'Ewes  indeed  conjec- 
tures, alfo,  that  Saintpole  was  chofen  to 
parliament  before  he  was  made  flieriff,  but 
he  only  gives  this  as  matter  of  conjec- 
ture (M). 

43  Eliz.  2  Dec.  1 60 1.  "  Peter  Freche- 
'*  ville,  Efq;  returned  into  this  prefenc  Far- 
*'  liament  for  one  of  the  knights  for  the 
*'  county  of  Derby,  for  tiat  he  is  choicn 
*'  ilieriff  of  thi  county,  and  other  his  ne- 
*'  cefiary  affairs,  is  licenfed  by  Mr.  Speaker 
**   to  depart  home  (.3)." 

( i)  D'Ewes,  p.  624,  625. 

(2)  Lite.  loc.  cit. 

(3)  D'Ewci,  p.  665.  col.  I. 

1  3  12  Jac, 
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12  Jac.  I.  1 6 14.  Sir  George  Selby,  here- 
ditary fl:ieriff  of  the  county  of  Durham, 
was  returned  knight  of  the  {hire  for  Nor- 
thumberland. Upon  a  petition  againft  him, 
the  Houfe  determined  that  he  was  inch'gibie, 
and  a  new  writ  was  ordered  (1). — This 
is  the  cafe  of  a  fherifF  of  one  county^  being 
holden  ineligible  for  another  county.  It 
happened  in  bad  times,  is  the  only  decifion 
of  the  fort,  and  was  contradicted  by  that 
of  Sir  Edward  Coke,  which  happened  a 
few  years  afterwards. 

1  Car.  I.  1625-6.  Sir  Edward  Coke,  hav- 
ing been  appointed  fherifr  for  the  purpofes 
mentioned  by  the  counfel  on  the  other  fide, 
was,  notwithftanding,  chofen  and  return- 
ed one  of  the  knights  of  the  fhire  for 
Norfolk:  and  althoiifyh,  at  the  defire  of 
the  King  that  he  ihoald  be  removed,  the 
matter  was  referred  to  the  Committee  of 
privileges;  yet,  when  they  made  their  re- 
port,  they  delivered  no  opinion  againil:  his 

CO  Joiirn.   vol.    i.  p.   457,  ccl.  2.    p.  458.  col.  r. 
White),  vol.  ii.  p.  369. 

eligibility 
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eligibility  (i)  (O)  ;  and  there  is  an  order  of 
the  Houfe  that  he  Should  have  privilege  of 
Parliament  in  a  fuit  in  Chancery  on  the 
9th  of  June  following  (2),  only  five  days 
before  the  difiblution  of  the  Parliament  ; 
which  fliews  that  he  was  confidered,  to  the 
laft,  as  a  member.  As  to  the  words  *'  tk 
"  faclo'  in  the  entry,  they  probably  were 
merely  employed  with  a  view  not  to  irritate 
the  King.  In  fhort,  this  cafe  of  Sir  Ed- 
ward Coke  is  equal  to  a  determination, 
and  is  confidered  as  fuch,  not  only  in  the 
Fourth  InOitute,  but  by  Whitelock,  Lit- 
tleton, and  Mr.  Juftice  Blackftone  (3). 

3  Car.  I.  1628.  Walter  Longe  was  flic- 
riff  of  Wiltflilre  when  he  was  returned, 
and  fat,  fur  the  city  of  Bath  in  Soinerfet- 
fliire  (4)  ;  but,  an  information  being  filed 
againft  him  in  the  Star-chamber,  for  attend- 
ing^ in  Parliament  and  not  refiJii^.e  in  his 
CLunty,  contrary  to  his  oath,  and  the  ftatute 

(i)  J ou'n.  V  1.  i.  p.  S25.  col.  I.  27  Feb.  1625-6. 

(2)  ll'ld.    p.  869,    col.  2. 

(3)  Blnckft.  Comm.  vol.  i.   p.  175.  4to  Ed! 

(^)   Litll,  Re;>.  p.  326.     Br.  Will.  vol.  i.  p.  223. 

I  4  of 
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of  4  Hen.  IV.  (i),  he  was,  by  a  fentence 
of  that  court,  fined   2oco  merks,  and  or- 
dered   to    be    imp.ifoned    in    the   Tower, 
during  the  King's  pleafure,    and  until  he 
ihould  make  his  humble  acknowledgment 
and  fubmiffion  in  the  court  of  St.r-chani- 
ber,    and   to   the   King  (2).     This  cafe   is 
cited  as   an    authority  on     the   other   fide. 
But,  on  a  moment's  confideration,   it  will 
be   feen   to    be   nothing  lefs.      It   appears 
from    a   great  variety  of  authorities;    that 
Longe    fat    during    all    the    fhort    Parlia- 
ment of  3   Car.   I.  without   any  objedion 
being     made    in     the     Houfe     of    Com- 
mons;—  the   only    judicature    entitled    to 
judge  of  the   legality  of  his  election  ;  and 
the  Houfe    afterwards   lliowed    that    they 
confidered  the  proceedings  againfl  him,   in 
the  Star-chamber,  as  opprt:ffive,  and  ag:an{l 
law,  by  the  following  refolution. 

(i)   Supra,  p.  99. 

(2)    Vii^e    Pari.   Hifl.  vol.  viii.   p.  381.   where  the 
information  and  judgmein  are  fct  forth  at  large. 

J 8  Jan, 
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18  Jan.  1646-7,  Refolved,  '^  That  Mr. 
'*  Walter  Longe  (hall  have  the  fam  of 
**  ^000  /.  paid  unto  him,  for  the  damages, 
*'  fufferings,  lofTes,  and  imprifonments, 
"  fullained  and  undergone  by  him,  for  his 
**  fervice  done  to  the  Commonwealth,  in 
*'   the  Parliament  of  Tertio  Caroli (^i)." 

We  may,  therefore,  with  greater  juf- 
tice  infer,  when  all  the  circumflances  re- 
lative to  Longe  are  taken  together,  that 
his  cafe  ftrongly  favours  the  eligibility  of 
IherifFs  for  boroughs  out  of  their  counties ; 
although  it  muft  be  owned  that  it  does 
not  furnifli  a  difeff  parliamentary  dwcifioii 
one  way  or  the  other. 

In  the  debate  on  Hatcher's  cafe,  it  was 
mentioned  by  Mr.  Powie,  that  Serjeant 
Croke's  brother  had  ferved  in  tlie  long 
Parliament  for  a  borough  in  Oxford- 
fhire,  when  flierifFof  that  county  ;  and  i« 
this  he  was  not  co'itradicfled  by  the  Ser- 
jeant, who  was  prefent,  and  fpoke  in  the 
debate,  againll  Mr.  Hatcher  (2)  (P). 


(1)  Journ.  vo!.  v.   p.  55.  col.  2. 

(2)  A.  Grey's  Debates,  vol.  iv.  p.  316. 


i66a. 


122        CASE      XXXIII. 

1660.  Mr.  Oakley,  having  been  made 
flieriff  of  Shropfliire,  during  the  Parlia- 
ment of  the  Interregnum,  was  chofen  for 
Bifi:iop's-Caftle,  in  his  own  county,  and 
fat  without  difpute  (i). 

1677.  Mr.  Hatcher,  flieriff  of  Lincoln- 
fhire,  on  a  vacancy  for  the  borough  of 
Stamford,  in  that  county,  offered  himfelf 
a  candidate,  ?.nd  had  a  majority  of  votes; 
but,  probably  from  an  idea  that  a  (heriff 
could  not  return  himfJf,  he  made  a  return 
of  H.  Nowell,  tfq;  the  other  candidate, 
and  then  prefented  a  petition  to  the  Com- 
mittee of  eledlions,  deiiring  to  be  received 
to  his  feat,  in  the  room  of  Nowell.  This 
occafioned  a  debate  in  the  Houfe,  and,  on 
the  quellion,  the  petition  v»'as  rejed:ed, 
becaufe  he  was  thought  to  be  concluded 
by  his  own  return  of  another  perfon  (2). 
This  is  the  great  cafe,  which  was  fo  much 
relied  on,  laft  year,  in  the  Abingdon 
caufe;  but,  though  itmJght  be  in  point  on 

(i)  Grey,    loc.   cit.  p.  317.     Br.  Will.  Not.  Pari, 
vol.  i.  p.  292. 

(2)  Journ.  vol.  ix.  p.  407.  col.  i. 
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thati  it  certainly  is  not  on  the  prefent, 
occalion,  as  will  be  fliewn  immedi- 
ately. 

J  7 10.  5  Dec.  Mr.  Harpur,  (heriff  of 
Derbyrtiire,  having  been  returned  for  the 
borough  of  Derby,  a  petition  was  prefent- 
ed,  ,  complaining  of  his  election,  on  the 
ground  of  the  incapacity  of  Iheriffs  (i). 
The  petition    was    afcrwards    withdrawn 

(2)- 

1727.  Charles  BathurH:,  Efq;  and  Sir 
M.  VV'yvill,  being  returned  members 
for  Richmond  in  Yorkfliire,  a  petition 
was  prelented  againft  them,  by  the  two 
tmfuccefsful  candidates;  in  wliich  it  was 
mentioned,  that  Bathurrt:  was  (lieriff.  Yet, 
though  the  two  petitioners  were  declared 
duly  eleifted,  the  determination  went  en- 
tirely on  a  point  concerning  the  right  of 
eledtion,  and  there  was  no  queOion  qiade 
as  to  the  eligibility  of  a  flicriff  (3). 

(1)  Journ.  vol.  xvi.   p.  419,  col.  I. 

(2)  Same  vol.   19  Feb.  1710-11,  p.  507.  col.  I. 
Xi)  Journ.  vol.  xxi.    p.  25,  26.     72.    cul.  2.     78. 

col.   I,   2.   86.  col.  I. 

1766. 
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1766.  On  a  vacancy  for  the  city  of 
Wells,  in  the  county  of  Somerfet,  occa- 
lioned  by  the  Lord  Digby's  being  called  up 
to  the  Houfe  of  Peers  (i),  Mr.  Child  and 
Mr.  Peter  Taylor,  fenior,  .were  candidates. 
There  were  two  returns ;  one  by  the  fenior 
maHer  of  the  borough,  to  v\hom  the 
fherifF  (who  was  Mr.  Taylor's  fon)  had 
delivered  the  precept.  By  this,  Taylor  was 
returned.  The  mayor,  who  was  the  legal 
returning  officer,  made  a  return  in  favour 
of  Mr.  Child,  and  tendered  it  to  the  (he- 
rifF,  who  refufed  to  receive  it.  On  this, 
the  mayor  petitioned  the  Houfe  (2),  and 
bis  return  was  ordered  to  be  filed  in  place 
of  the  other,  with  leave,  however,  to  Mr. 
Taylor,  and  the  ele(flors,  to  complain  of  the 
elc<ftion,  within  a  fortnight  (^5).  Accord- 
ingly, two  petitions  were  prefented,  com- 
plaining of  the  election  of  Mr.  Child,  and 

(1)  Journ.  vol.  xxx.  p.  439.     17  Dec.  1765. 

(2)  Same  vol.  p.  456.   15  Jan.  1766. 

(3)  Same  vol.   p.  466.   20  Jan.    1766.    Vide  fupra, 
vol.  i.  Cafe  of  Morpeth,  p.  153. 


in 
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In  both  it  was  fpecially  alleged,  that  Mr. 
Child  had  been  declared  duly  eleded,  con- 
trary to  the  tenor  of  the  writ,  *'  being  then 
**  the  ackno-w ledge d  Jberiff  of  Warwick^ 
"  yZ^/Vv  (i)."  The  general  point  was,  on 
that  occalion,  very  fully  argued,  by  the 
counfel  for  Mr.  Taylor  ;  but  they  found  the 
opinion  of  the  Houfe  lb  very  clear  againft 
them,  that  it  was  thought  advifable  to 
withdraw  the  petitions,  before  there  was 
any  exprefs  decifion  (2)  (Q^)- 

1775.  The  laft:  cafe  happened  lad 
■year,  172;.  The  Cafe  of  Abingdon,  when 
Mr.  Mayor,  (lierifF  of  Berkfliire,  being 
chofen  and  returned  for  Abingdon,  a 
borough  within  his  own  county,  the  Com- 
mittee determined,  that  his  eledion  was 
void  (3). 

The  cafes  which  have  been  jufl  men- 
tioned may  all  be  reduced  under  five 
different  heads,  or  claffcs  of  (heriffs  j    viz. 

(i)  Journ.  vol.  xxx.  p.  506.     31  Jan.  1766. 

(2)  Sadie  vol.  p.  601.   24.  Feb.   1766. 

(3)  Supra,  vol.   i.  p.  4)7. 

I.  Perfons 
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I.  Perfons  made  flieriffs  after  they  werd 
returned  to  Parliament.  2.  Sheriffs  chofen 
knights  for  their  own  (hires.  3.  Sheriffs 
chofen  for  boroughs 'uzV-6i«  their  jurifdidlion. 
4.  Sheriffs  of  one  county  chofen  for  ano~ 
ther,  5.  Sheriffs  chofen  for  boroughs 
without  their  jurifdidion. 

Now,  as  to  the  firft  clafs,  as  it  is  admitted^ 
and,  indeed,  irreiirtibly  proved,  that  they 
are  capable  of  continuing  to  fit  in  Parlia- 
ment, it  follows,  that  the  two  offices  are 
compatible i  and  therefore  all  reafoningtothe 
contrary  is  of  no  avail.  Sir  A.  Noweil's  cafe 
is  a  decifion  againft  the  eligibility  of  fheriffs 
to  reprefent  their  own  countit^s,  (which  is 
the  2d  clafs)  and  there  is  no  pofitive  decifion 
the  other  way.  The  cafes  of  Mr.  Hatch- 
er, and  of  Abingdon,  are  perhaps  direct  de- 
terminations again(i  theehgibilitv  of  perfons 
in  the  3d  clafs  ;  and,  although  there  are, 
among  the  foregoing  inftances,  feveral,  of 
perfons  who  were  in  this  predicament,  and 
continued  to  lit,  even  after  being  petitioned 
againft,  yet,  feeing  there  is  no  poll  ive 
determination    in    their   favour,    we    miay 

allow 
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allow  it  to  be  law,  that  fherifFs  cannot  be 
chofen  for  boroughs  within  their  jurifdic- 
tion.  But  the  inehgibility  of  the  two  laft- 
menfioned  clafTes,  (viz.  2nd  and  3d)  may, 
and  feems  to,  reft  on  grounds  of  ge- 
neral law,  independent  of  the  "  Nolumus'  in 
the  writ,  and  the  ordinance  of  46  Edw.  III. 
'VIZ,  the  incongruity  of  a  perfon's  return- 
ing himfclf,  and  the  inexpediency  of  a 
fheriff's  being  capable  of  rcprefenting  his 
own  county.  The  4th  clafs  are  eligible, 
according  to  Sir  Edward  Coke's  cafe.  If 
the  cafe  of  Sir  George  Selby  is  to  be  the  rule, 
they  are  not ;  and  that  cafe,  to  be  furc,  is 
confonant  to  the  ordinance.  But  the  prefent 
fitting  member  falls  under  the  5th  clafs, 
and  there  is  not  to  be  found,  either  amone 
the  precedents  which  have  been  ftated,  or 
in  any  author,  an  inftance  where  a  (herifF, 
chofen  for  a  borough  out  of  his  jurif- 
didion,  has  been  determined,  or  held,  to 
be  unduly  eledlcd,  or  incapable  of  retain- 
ing his  feat.  The  ordinance  of  46  Edw.  III. 
if  we  were  to  allow  it  all  the  weight  of  an 
8  ad 
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adl  of  Parliament,  does  not  aftedr  this 
clafs  ;  and,  although  there  is  no  pofitive 
decifion  in  their  favour,  yet  the  cafes 
where  they  have  been  aliou^ed  to  fit,  when 
complained  of,  have,  if  oppofed  to  no- 
thing, the  authority  of  decifion.  The 
cafe  of  Wells,  particularly,  may  be 
reckoned  an  adjudged  cafe,  fince  (as  was 
hinted  before)  it  is  well  known,  that  the 
obje6tion  to  Mr.  Child  was  very  ftrongly 
argued  at  the  bar,  and  was  only  given  up 
becaufe  the  fenfe  of  the  Houfe  was  mani- 
feftly  againft  it. 

As,  therefore,  it  is  the  opinion  of  the 
befl:  parliamentary  lawyers,  and  of  fuch  as 
could  have  no  interell  in  the  queilion,  par- 
ticularly  a  late    learned    and   elegant    au- 
^  thor  (i),  that  iherifFs  are  eligible  without 

their  jurifdidions; — As  the  46  Edw.  III. 
the  only  poflible  legal  foundation  for  the 
'*  Nolumus,"  (which,  where  it  exceeds  the 
prohibition  in  that  ordinance,    can  have  no 

(1)  Blackft.  Comni.  vol.  i.  p.  175.     410  Ed. 

claim 
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claim  to  any  authority)  extends  only  to 
members  for  counties  j — As  there  is  no 
cafe  where  a  {heriiF,  chofen  a  burgefs  out 
of  his  own  county,  has,  on  that  account, 
been  removed  from  the  Houfe ; — As  there 
are,  on  the  contrary,  many  inftances  where 
(heriffs  fo  eled:ed  have  fat,  even  though 
objeded  to ; — And,  as  all  difabihties  are 
to  be  conftrued  ftridlyj — The  Committee, 
for  all  thofe  reafons,  and  their  force  is 
much  increafed  by  the  danger  of  augment- 
ing the  influence  of  the  Crown,  will 
not  think  that  they  can,  or  ought  to, 
deprive  the  prefcnt  fitting  member  of  his 
feat  as  a  burgefs  for  Southampton,  be- 
caufe,  at  the  time  of  his  eledlion,  he  was 
flieriff  of  the  diftincft  and  independent 
county  of  Hamp(hire. 

Counsel  for  the  petitioners,  in  reply. 

The  general  point  contended  for  on  the 
part  of  the  petitioners  is,  '*  That  a  fherlfF 
'*  is  not  eligible  for  any  county  or  bo- 
**  rougli  ;"   and,  notwithftanding  what  has 

Vol.  IV.  K  been 
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been  urged  on  the  other  fide,  this  dodrine, 
on  a  fair  review  of  the  arguments  ariiing 
from  the  writ,  from  the  ftatutes,  from  the 
authority  of  writers  on  the  fubjecft,  and 
from  the  calfes,  muft  ftand  its  ground,  and 
ought  to  be  confirmed  by  the  determina- 
tion in  this  caufe. 

The  writ  does  not  make  thelaw. —  Agreed. 
But  aclaufe,  which  has  exifled  in  the  writ 
almoft  ever  fince  the  Parliament  itfelf  has 
exifted  in  its  prefent  form,  is  certainly  the 
mod  fatisfad:ory  evidence  ofxht  law.  The 
petition  in  13  Edw.  III.  proves  that  the 
**  Nohimus"  does  not  depend  on  the  acft  of 
the  46th  of  that  King;  and  that  it  derived 
its  origin  from  the  people  (C).  Its  autho- 
rity is  confirmed  by  4  Ken.  IV".  cap.  5.,  which 
ftatute  remains  in  force  to  this  day.  It  has 
been  already  obferved  that  Parliaments,  in 
thofe  days,  were  generally  of  much  fhorter 
duration  than  the  annual  office  of  fherifF. 
Confequently,  at  that  period,  there  was 
the  utmofl:  propriety  in  excluding  from 
Parliament  perfons  who,  without  breach 
5  of 
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of  their  oaths  (E),  could   never  once  take 
their  leats. 

If  we  were  to  admit  that  the  ''  Nolii- 
**  wwj"  was  firfl:  introduced  by  the  a(5t 
of  46  Edw.  ]IL  fuch  admilTion  would 
not  derogate  from  its  authority,  lince  that 
is  mofl:  undoubtedly  a  flatute.  It  has 
been  Hiown  that  nothing  is  fo  common 
in  the  eld  aifls  of  Parliament  as  to  call 
Aatutes  '*  ordbiances^'  The  very  word 
ufed  in  the  writ  itfelf  for  "  enadl"  is 
**  ordinare."  Prynne  clearly  refutes  Lord 
Coke's  diflindtion,  and  mentions  above 
an  hundred  printed  flatutes  which  ufe 
the  names  of  "  ad:s"  and  **  ordinances" 
indifcriminately,  or  elfe  couple  the 
words  "  a6l"  and  "  ordinance"  toge- 
ther, as  fynonimous  expreffions.  He  parti- 
cularly fays  that  this  of  46  Edw.  III.  '*  was 
*'  an  aft  and  ordinance  of  Parliament, 
**  which  are  both  one  in  law  and  obliga- 
*'  tion  (i)" 

(i)  Pryn.  Animadv.  p.  13. 
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The  words  of  46  Edvv.  III.  {how  that 
the  reafon  for  incapacitating  fherifFs  was 
general,  and  applied  equally  to  thofe  chofen 
for  boroughs,  as  well  as  counties,  or  out  of, 
as  well  as  in,  their  jurifdicftion  ;  and  the 
**  Nolumus''  explicitly  prohibits  theeledtion 
of  any  fheriff  whatfoever.  If  the  reafon  of 
the  incapacity  of  a  flierlfF  to  ferve  for  his 
own  county  had  only  been,  that  a  man 
niiufl  not  return  himfelf,  why  did  not  the 
prohibition  run,  ''  Nolumus  autem  quod  tu 
"  aliqiialiter  Jis  eleBusy'  without  the  addi- 
tion of  **  nee  aliquis  alius  'vicecomes  difti 
*'  regni  nofiri.'' 

But  it  is  faid  that,  fuppofing  46  Edw. 
III.  to  be  a  ftatute,  it  is  repealed  by  the  two 
fubfequent  a6ts  of  Ric.  II.  and  Hen.  IV. 
On  a  perufal,  however,  of  thofe  ads,  it  is 
nianifeft  that  they  have  not  the  fmalleft 
relation  to  the  prefent  fubje(5l.  That  of 
5  Ric.  II.  was  only  made  to  compel  the 
attendance  in  Parliament  of  "  every  one  to 
whom  it  belongeth,"  and  to  prevent  fherliFs, 
in  future,  from  leaving  out  of  their  returns, 
6  cities, 
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cities,  and  boroughs,  entitled,  or  bound,  to 
fend  members  ;  an  abufe  which  feems  to 
have  been  very  prevalent  about  that  time  (i). 
The  ftatute  ot  Hen.  IV.  cap.  15.  inflead  of 
annulling  the  prohibition  againft  flierifFs, 
rather  affords  a  very  ilrong  argument  in 
fupport  of  it,  for  it  recites  *'  that  Sheriffs 
"  had  made  eledions  contrary  to  the 
*'  form  of  the  writ."  The  objedl  there- 
fore was  to  re-e(labli(h  the  authority  of 
the  writ.  The  paffage  relied  on  by  the 
counfel  for  the  fitting  member  is  this: 
**  In  full  county  they  (hall  proceed  to 
"  the  election  freely  and  indifferently, 
*'  notwitJofiandlng  any  requeji  or  com- 
"  mandvient  to  the  contrary"  But  thefe 
words  can  only  be  applied  to  the  inter- 
ference and  influence  of  the  fervants  of  the 
Crown,  by  means  of  letters  and  private  foli- 
citation.  It  is  very  obfcrvable,  that  the 
flatute  in  queftion  introduced  a  new  clauTe 
into  the  writ ;  and  that,  in  order  to  do  fo, 
the  legiflature  thought  it  neceffary  to  pre- 

(1)  Videfupra,  vol.  i.  p.  70.  Note  (D). 
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fcribe  the  very  words  to  be  employed. 
When  they  were  Co  extremely  exad:  with 
regard  to  a  new  claufe,  can  we  fuppofe  that 
they  would  not  have  been  equally  exadt  and 
explicit,  if  they  had  meant  to  ena6t  that 
a  former  claufe  {hould  be  expunged  ? 

When,  therefore,  it  is  confidered,  that 
Lord  Coke,  and  Whitelock  (as  far  as  the 
latter  gives  any  opinion  of  his  own  in  fa- 
vour of  the  eligibility  of  fherifFs),  men- 
tion thefe  two  ftatutes  as  repealing  that 
of  Edw.  III.  the  force  of  every  thing  elfe 
advanced  by  them  on  the  fabjedl  muft 
be  much  weakened  in  the  mind  of 
every  impartial  reafoner.  The  former,  be- 
fides  his  being  particularly  biaffed  on  this 
queftion,  has  fallen  into  a  great  number  of 
very  palpable  miftakes,  which  have  been 
clearly  detected  by  Prynne,  in  his  animad- 
verfionson  theFourth  Inftitute  (i).  After  all, 
even  Le  does  not  diredlly  maintain  that 
flieriffs  are  eligible.  He  only  flates,  that 
he  himfelf  was  allowed  privilege,  and  leaves 

(I)  P.  12, 13. 
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the  reader  to  draw  the  Inference.  White- 
lock  gives  us  the  arguments  on  both  fides, 
made  ufe  of  in  Coke's  cafe;  and  obferves, 
at  the  conclnfion,  "  That  the  prohibition 
has  been  long  continued,  and  generally  ob- 
ferved  (i)." 

The  arguments  of  Littleton  (F)  are  fri- 
volous and  fallacious.  He  does  not  fcem  to 
have  known  of  the  petition  of  13  Edw.  III. 
(C).  His  fuppofition  that  the  *'  Nohmius' 
got  again  into  the  writ  by  the  blunder  of 
the  clerk,  is  a  flrange  one  indeed;  for  who 
can  believe,  that  fuch  an  important  claufe 
could  have  pafl'ed  fo  long  unnoticed,  if  its 
being  in  the  writ  retted  on  no  better  foun- 
dation, or  that  this  circumstance  would 
have  efcaped  the  vigilance  and  penetration 
of  thofe  able  patriots  who  fat  in  the  Com- 
mittee of  elc^ions  on  Sir  Edward  Coke's 
cafe  ? 

It  is   evident  that  Sir  William    Elack- 
ilone  has  not   confidcred  this  fubjedt  with 

(1)  Whiiel.  vol.  ii.  p.  359. 
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his  ufual  accuracy.  He  mentions  it  in  a 
very  general  curfory  manner,  and  the  au- 
thorities he  cites,  are  Coke  and  Whitelock, 
who  have  been  fufficiently  refuted. 

Every  decided  cafe  confirms  the  authority 
of  the  *'  Nolumus.'*     It  is   unnecefTary  to 
obferve  upon  inftances  where  there  was  no 
petition  or  complaint ;    for  although,  per- 
haps, a  difability  to  be  chofen  may  be  taken 
up  in  the  Houfe   (i)  without  any  petition, 
vet  nothing  can  be  inferred   in   favour  of 
fherifrs,  becaufe  the  obje(fl:ion  to   their  eli- 
gibility has,  in  fome  inftances,  been  over- 
looked.    Minors  are  by  law  ineligible,  and 
incapable   of   fitting   in    Parliament.     Yet 
how  many  examples  are  there,  in  our  own 
days,    where  perfons  under  age  have  been 
returned,    and    have   fat  in  the   Houfe   of 
Commons,    without  objedcion  ?     The  cafes 
cited,   of  fherifi^s  to  whom  leave  has  been 
given  to  fufpend  their  attendance   in   Par- 
liament,   in  order  to    execute    their  duty 

.S'«>.«  ,  vol.    iii.  Cafe  of  Pctersfield,  Note  (A), 
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in  their  counties,  prove  nothing  farther 
than  that  they  are  improper  perfons  to  be 
eledled  -,  and  there  are  many  inftances 
where  it  has  been  voted  a  breach  of  pri- 
vilege to  appoint  a  member  of  Parhament 
to  the  office  of  flieritF(j).  The  queftion, 
however,  on  the  prefent  occafion,  is  not 
as  to  the  capacity  of  members  of  Parlia- 
ment, afterwards  made  flieriffs,  to  retain 
their  feats ;  fo  that  all  inftances  of  that 
kind,  as  well  as  all  thofe  where  there  was 
no  complaint,  or,  if  there  was  a  com- 
plaint, no  decifion,  ought  to  be  laid  entirely 
out  of  this  cafe. 

Sir  Edward  Coke's  cafe  is  of  the  lafl: 
mentioned  fort,  for  there  was  no  decifion 
upon  it.  Indeed,  the  hiftory  of  that  af- 
fair militates  ftrongly  againft  the  dodlrine 
maintained  on  the  part  of  the  fitting  mem- 
ber. 

He  was  made  flieriff,  together  with 
^x    others,     (R)    with  the  exprefs  arbi- 
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trary  defign  of  excluding  them  from  Par- 
liament. Yet  although  the  patriots  who 
fat  in  that  Parliament,  were  full  of  zeal 
againfi:  the  defpotic  meafures  of  the  court  j 
although  this  meafure  muft  have  excited 
their  heavy  indignation  j  although  we  muft 
prefume  that  every  argument  which  legal 
and  conftitutional  learning  could  furnifh, 
or  the  acutenefs  of  the  ablell:  men  of  the 
time  fupply,  was  employed  ;  yet  neither  the 
Committee  of  eledlions,  nor  the  Houfe, 
ever  ventured  to  refolve  that  a  fheriff  was 
eligible,  or  might  fit  in  Parliament.  Their 
inclinations  and  willies,  no  doubt,  urged 
them  to  fuch  a  refolution,  but,  as  interpret- 
ers of  the  law,  they  found  it  impoffible. 

Longe's  cafe  v^^as  not  tried  in  Parlia- 
ment, but,  when  the  Houfe  came  after- 
wards to  indemnify  him,  for  the  impri- 
fonment  and  ruinous  fine  impofed  on  him 
by  the  Star-chamber,  in  confequence  of  a 
moft  oppreffive  profecution  (S),  they  did 
not  detern:)ine,  that  he  was,  when  fheriff, 
eligible  to  Parliament,  which,  on  that  oc- 
cafion,    they   moft    afTuredly   would    have 
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done,  if  they  bad  not  felt  that  it  was  im- 
poffible  to  explain  away,  or  controvert,  tlie 
law  on  the  fubjeil. 

The  only  cafes  where  the  point  was 
fairly  brought  to  a  deciiion,  are  thofe  of 
Sir  George  Sclby  and  Mr.  Hatcher,  and 
that  of  Abingdon.  The  firfl:  proves  that 
a  fheriff  of  one  county  cannot  be  chofen 
for  another.  We  are  told  that  this  hap- 
pened in  the  reign  of  a  tyrant;  but  it  is 
to  be  confidered  that  the  Houfe  of  Com- 
mons were  hardly  ever  more  zealous  or 
fuccefsful  guardians  of  their  own  privileges 
than  under  that  tyrant  ;  and  that,  if  fuch 
an  argument  is  admitted,  in  its  full  latitude, 
to  invalidate  the  authority  of  decided  cafes, 
the  effedt  will  be,  to  make  a  great  part  of 
the  records  of  Parliament  mere  wafle  pa- 
per. Longe's  cafe  feems  to  be  tantamount 
to  a  determination  that  a  fheriff  is  not 
eligible  for  a  borough  ivithout  his  county. 
Hatcher's  and  the  Abingdon  cafe  (hew 
that  fheriffs  are  as  incapable  of  repre- 
fcnting  boroughs   as   counties;    and   it   is 

well 
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well  known  (i)  that  the  Committee,  in 
deciding  the  latter,  did  not  go  upon  the 
fuppofed  difference  between  a  borough 
ivithin,  and  one  out  of,  the  fherifF's  jurif- 
di^tion.  In  (hort,  the  adjudged  cafes  prove 
the  general  docftrine,  and  confirm  the  *'  No- 
himus"  in  its  full  extent. 

Upon  the  whole,  the  Committee  cannot 
determine  the  prefent  caufe  in  favour  of 
the  fitting  member,  without,  in  effed:,  re- 
pealing a  politive  claufe  in  the  parliamen- 
tary writ;  which,  howeverintroduced,  whe- 
ther before,  or  in  confequence  of,  the  adl  of 
46  Edw.  Ill,  is  now  part  of  the  law  of  the 
land.  Indeed,  if  it  were  not,  it  cannot 
be  conceived  that  it  would  have  been 
overlooked  at  the  time  of  the  petition  of 
rights,  and  of  the  Revolution.  But  it  has 
remained  and  gained  daily  ftrength  by  a 
continued  ufage,  much  longer  than  what 
has  been  fufiicient  to  ellabhfh  fome  of  the 

mo  ft 
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mofl  important  parts  of  the  law,    whofe 
original  introduction  is  neither  fo  ancient, 
nor  fo  well  founded,  as  that  of  the   "  No- 
lumus,"     Thus  common  recoveries,  though 
contrived  to  evade  a  pofitive  adl  of  Par- 
liament, and  of  much  more  modern   date 
than  the   **  Nolnmus,"    are  now  fo   clearly 
part   of    the  law  of   England,    that   they 
cannot  be  queftioned  in   any  court   of  jufr 
tice.     In  like  manner,    imprifonment  for 
debt  is    now  an    undeniable  part    of    the 
law,  yet   it  is  not  founded  on  any  ftatutc, 
but  was  brought  into  ufe  by  mere  inference 
and    implication.       Prynne,    indeed,     has 
faid  (i),  that  the   parliamentary  writ,    not 
being  what  is  technically   called     *'  origi- 
nal,"  is  alterable,    and    cites   inflances   of 
temporary   alterations   a6lu'.lly  made  in   it, 
in    former    reigns.     But     thofe    inftanccs, 
though  they  fliew  the  thing  to   have  been 
done  "  defaSlo^'  do  not    prove  that  it  was 
legal  or  confiitutional,  no  more  than  the 
examples  of  qualifications  to  fervc  in  Par- 

(i )  Animadv.  p.  13. 

llament, 
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Jiament,  altered  in  thofe  times,  as  the 
fame  author  obferves  (i),  by  th«  King, 
at  his  pleafure,  prove  the  legality  of 
fuch  alterations,  or  that  they  might  be 
lawfully  put  in  pra(flice  at  this  day.  Surely 
if  any  writ  ought  to  be  facred,  this  fhould, 
which  concerns  the  mofl:  important  birth- 
right of  the  fubjedt.  On  this  Lord  Coke, 
(whofe  opinion  a5  a  laivyer^  was  as  fupe- 
rior  to  Prynne's,  as  his  diligence  as  an  an- 
iiquariaity  feems  to  have  furpafled  Lord 
Coke's,)  delivers  his  fentiments  very  clearly. 
His  words,  indeed,  in  the  paflage  now 
alluded  to,  have  been  quoted  by  the  coun- 
fel  on  the  other  fide,  to  invalidate  the  au« 
thority  of  the  "  Nolumus  (2),"  but  it  be- 
ing now  demonftrated,  that  the  prohibi- 
tory claufe  is  a  legal  part  of  the  writ, 
they  certainly  apply  to  fhew  that  nothing 
but  an  adt  of  Parliament  can  expunge  or 
annul  it :  Yet,  a  decifion  of  the  Com- 
mittee, declaring    that  Mr.  Fleming  was 


(i)  Animadv.  p.  13. 
(2)  Supra,  p.  III. 
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eligible  at  the  laft  general  eledion,  would 
amount  to  nothing  lefs. 

The  Committee,  after  deliberation  among 
themlelves,  direded  the  Chairman  to  in- 
form the  counfel,  that  they  had  come  to  the 
following  refolution  : 

Refolved,  *'  That  it  Is  the  opinion  of 
*'  this  Committee,  that  John  Fleming,  Efq; 
'*  being  fheriff  for  Hampfliire  at  the  time 
**  of  the  laft  general  eledion,  was  eligible 
*'  to  fcrve  in  Parliament  for  the  town  of 
<^  Southampton." 

Being  made  acquainted  with  this  refolu- 
tion, the  counfel  for  the  petitioners  faid, 
They  would  prove  that  the  flieriff  of  the  town, 
in  making  out  his  precept  to  the  returning 
officer  at  the  laft  election,  had  not  followed 
the  words  of  the  writ,  as  is  the  eftablifhed 
pradtice,  but  had  omitted  the  "  Nolufnus," 
That,  though  the  Committee  had  now  de- 
termined that  the  fl-ierift  of  Hamplhire  was 
eligible  notwithftanding  the  ^'  Nolumus  ;'* 
tet   the  fheriff   of    Southampton  had  no 

right 
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right  to  anticipate  fuch  a  determination. 
That,  if  the  "  Nolumm'  had  been  in  the 
precept,  it  might,  perhaps,  have  weighed 
with  the  electors,  fo  as  to  induce  many  to 
vote  for  Lord  Charles  Montagu,  who,  in  the 
event  which  happened,  had  voted  for  Mr. 
Fleming.  They  faid,  they  could  fhow  that 
the  omiffion  was  the  effect  of  improper 
partiality,  and  contrived  with  a  view  to 
ferve  Mr.  Fleming.  That  the  eledtors  had 
demanded  to  fee  the  writ,  and  were  refufed. 
That,  on  this  ground,  the  elediion  ought 
to  be  avoided.  That,  if  it  were  not,  this 
would  be  a  precedent  of  a  moft  dangerous 
tendency,  becaufe  it  would  fiirnifh  future 
fherifFs  with  a  pretext  to  garble  and  muti- 
late the  writ  in  other  parts,  in  fuch  manner 
as  might  fuit  their  particular  ends. 

'  The  counfel  for  the  fitting  member 
contended. 

That  thofe  on  the  other  fide  had  not  a 
right  to  go  into  evidence  of  the  fads  they 
now  alleged,  becaufe  there  was  no  charge 
on  that  ground  contained  in  the  petition, 

and 
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»nd  they  were  not,  therefore,  prepared  to  an- 
fwer  or  make  a  proper  defence  to  this  new 
complaint.  That  the  petition  itfelf  proved 
the  eled:ors  to  have  known  the  contents  of 
the  writ,  fince  it  recites  the  *'  Nolumus'"  (o 
that  it  is  impofTible  to  fiippofe  the  elecftion 
would  have  been  otherwife,  if  it  had  been 
inferted  in  the  precept.  That  the  only 
petitioners  before  the  Committee  were  vo- 
ters who  had  given  their  fuffrages  for  Lord 
Charles  Montagu,  and  that  they  could  not 
complain  of  being  mifled  by  the  omiffion 
of  the  '*  Nolumus."  That,  in  the  cafe  of 
Petersfi-ld,  the  Committee  had  refufed  to 
let  the  counfel  for  the  petitioners  go  into 
an  objevflion,  although  mentioned  in  the 
petition,  becaufe  it  was  not  diredlly  alleged 
as  a  fpecific  ground  of  complaint  (i). 

In  reply,  on  the  part  of  the  petitioners, 
it  was  argued, 

That  the  general  allegation  in  the  peti- 
tion, of  the    undue    return  of  the   fittino- 

o 

member,  was  fuflicicnt  to  entitle  them  to 

(l)   Supra,  Vol.  iii,   p.  7,   to  II. 

Vol.  IV.  L  2o 
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go  into  the  proof  of  the  fa(fts  fuggeHed. 
That  it  furely  cannot  be  necefTary  to  fet 
forth  fpecially  in  a  petition  every  circum- 
stance which  contributes  to  vitiate  an  elec- 
tion and  return.  That  the  Committee  had 
the  writ  and  precept  both  before  them. 
That  both  were,  ex  necejjitate,  evidence  in 
the  caufe,  and  therefore  they  muft  take 
notice  of  the  irregularity  in  the  precept, 
and  there  could  be  no  reafon  why  the  pe- 
titioners fhould  not  be  fuffered  to  give  evi- 
dence of  fuch  fadts  as  might  ferve  to  ex- 
plain the  caufes  and  motivfs  of  that  irre- 
gularity. That,  although,  in  the  Peterf- 
field  cafe,  the  objection  happened  to  pre- 
vail, it  feemed  fo  groundlefs  to  the  coun- 
fel  for  the  fitting  member,  that  one  of  thenj 
would  not  fpeak  in  fupport  of  it  (i). 

The  court  being  cleared,  the  Committee, 
after  deliberation,  came  to  the  following 
refolution,  which  they  directed  the  Chair- 
man to  communicate  to  the  counfel : 

(i)  Mr.  Hardinge.   Vidt  fupra.  Cafe  of  Petersfieid, 

Vol.  iii.  p.  10. 

Refolved, 
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Refolved,  ''  That  the  evidence  propofed 
"  to  be  given  cannot  be  gone  into,  the  mat- 
"  ter  not  being  alleged  in  the  petition." 

In  the  beginning  of  the  caufe,  after  the 
leading  counfel  for  the  petitioners  had 
opened  their  cafe,  Mr.  Bulkeley,  one  of  the 
three  returning  officers,  was  called,  and 
aiked.  If  it  was  known  at  the  time  of  the 
cledion,  rhat  Mr.  Fleming  was  fherifF  of 
Hampfliire. — The  purpofe  of  this  evidence 
was  to  (how  (if  the  Committee  fliould 
think  the  flierifF  ineligible)  that  the  votes 
given  for  him  were  thrown  away. 

The  queftion  was  objected  to. 

It  was  admitted  to  be  a  general  rule, 
that  where  there  is  a  legal  incapacity,  and 
the  fa<5l  of  a  candidate's  being  under  fuch 
incapacity  is  known,  the  votes  given  for 
him  are  thrown  away.  But  it  was  con- 
tended, that  there  was  no  fpecial  allega- 
tion in  the  petition,  that  the  faft  of  Mr. 
Fleming's  being  fheriff  was  known,  at  the 
L  a  tiiQC 
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time  of  the  eledion,  to  the  ele<3:ors,  and 
that,  therefore,  no  evidence  could  now  be 
received  to  prove  what  was  not  dired:ly 
alleged  in  the  complaint.  That  the  rule, 
juft  and  expedient  in  itfelf,  was  firmly  efta- 
blifhed  bv  the  decifion  in  the  cafe  of  Pe- 
tersfield.  That,  in  the  petition  in  the 
Abingdon  cafe,  the  fad:  of  the  notoriety  of 
Mr»  Mayor's  being  fherifF,  was  particularly 
fet  forth.  That  the  allegation  in  the  pre- 
ient  petition  was,  that  Mr.  Fleming  w^as 
fherifF,  and  that  the  circumftance  of  thafs 
being  known  to  the  electors  was  a  diftind: 
fadt,  and  was  not  ftated. 

This  point  having  been  argued  by  the 
counfel,  the  Committee,  after  deliberation, 
informed  the  counfel.  That  they  were  of 
opinion  not  to  hear  the  evidence  oiFered, 
then. 

After  the  great   queftion    was    decided 

tagainfl:   the   petitioners,    it  became  unne- 

^celTary  for  their  counfel  to  try  to  be  let 

into  this  evidence, 

1  On 
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On  Monday,  the  12th  of  FebruAry,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe,  that  they  had  determined. 

That  the  fitting  member  was  duly 
cledted(i). 

(i)  Votes,  p.  306. 
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O      T      E      S 

ON    THE    CASE    OF 

SOUTHAMPTON. 


PAGE  87.  (A)  In  this,  and  feveral  of  the  fore- 
going cafes,  when  any  queflion  of  conftruilion 
has  arifen  on  the  words  of  a  petition,  I  have  thought 
jt  proper  to  fet  forth  the  whole  of  the  petition,  cr  the 
entry  of  it  in  the  votes,  which  (except  that  the  formal 
beginning  and  conclufion  are  omitted,  and  the  petition 
is  there  thrown  into  the  Ihape  of  a  recital),  is  exafily 
the  fame. 

P.  91.  (B)  The  mayor  and  two  fherifFs  arc 
called,  "  The  returning  officer"  in  the  fingular 
number,  by  a  kind  of  legal  figure,  as  the  office  is 
one,  though  executed  jointly  by  three  perfons.  Thus, 
in  like  manner,  the  two  fherifFs  of  London  are  called, 
in  the  fingular  number,  fheriftof  Middlefex. 

P.  94.  IC9.  130.  135.  (C)  The  following  noteupon 
that  pafTage  in  Whitelock  where  he  mentions  this 
petition  of  13  Edwr.  III.  was  furnifhed  me  by  a  gentle- 
man at  the  bar,  who  has  deferved  well  of  the  public 
by  being  the  editor  of  Glanville's  reports,  and  whofe 
accuracy,  1  believe,  may   be   relied  on.    {Fide  Infra, 

Note  (O.; 

«*  Whitelock's 
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«♦  Whitelock's  aflertion  is  erroneous.  There  is  no 
**  fuch  petition  upon  the  roll  of  Parliament  of  that 
"  year.  I  have  perufed  the  whole  of  that  roll 
«  with  attention  j  and  the  only  article  relative  to 
•'  ele(5lions,  is  No.  22.  which  only  directs,  that  it 
**  be  inferted  in  the  writ  of  ele(£lion,  that  two  knights 
'*  girt  tuith /words  (hall  be  returned  for  counties." 

P.  96.  (D)  It  is  very  obfervable,  that  this  ilatutc 
of  5  Rich.  II.  and  the  other  four  pafled  at  the  fame 
time,  are,  in  the  preamble,  called  "  Ordinances 
*'  and  eftablifhments  ■"  and  in  the  title,  "  Ordina' 
**  tione$  iff  coruordle" 

P.  99,  100.  113.  131.  (E)  There  was,  in  this  cafe, 
much  argument  concerning  the  flatute  of  4  Hen.  IV.- 
cap,  5.  and  the  claufe  in  the  ftieriff 's  oath,  by  which  this 
refidence  in  his  county  was  required  ;  but  the  hiftory 
of  the  oath  was  not  explained.  The  ancient  oath  ©f 
office  taken  by  fherifFs  is  in  the  Rcgifter,  fol.  201, 
202.  to  which,  in  the  courfe  of  time,  large  additions 
were  made,  as  appears  by  comparing  the  form  in  the 
Regifter  with  that  given  in  Daiton  (fol.  9,  10). 
In  the  additional  part  is  contained  the  claufe  en- 
joining refidence,  fet  forth  in  the  text  (j'upra,  p. 
99).  This  claufe  was,  no  doubt,  introduced  in 
confequencc  of  the  ftatute,  although  it  may  be  ob- 
fcrvcd,  that,  in  the  ftatute,  there  is  no  authority  for 
that  part  which  allov/s  a  difpenfing  power  to  the 
Kin».  The  framers  of  the  oath  imagined  that  to  be 
an  inherent  part  of  the  royal  prerogative.  When 
Sir  Edward  Coke  was  made  fheriffof  Buckingham- 
{hire  in  order  to  prevent  his  being  chofen  to  Parlia- 
L  4  m«nt^ 
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ment,  he  cbjedted  to  four  of  the  additions  to  the  oath 
(Cro,  Car.  p.  25,  26.);    whereupon,  in  confequence 
of  a   conference  of  all   the  judges    with    the   Lord 
Keeper,  one  of  the  additions,  viz.  that  by  which  the 
flieriff  was    to  fvvear    that  he   would   do  all    in   his 
power  to  deftroy,  and  make  to  ccafe,  all  manner  of 
LoUardies,  2cc.  within  his  bailiwick,  was  ftruck  out 
ty  an  order  of  Council,  (Pari.  Hift.  vol.  vi.  p.  422.)  as 
having  been  inferred  in  confequence  of  the  Itatutes  oif 
5  Ric.  II.  flat.  2.  cap.  5.    and   2  Hen.  IV.  cap.  15. 
which  ftatutes  were  repealed,  on  the  eftablifliment  of 
the  Proteftant  religion,  by  1  Edw.  VI.  cap.  12.  and 
I  Eliz.  cap.  I.     But  it   is  obfervable  that  Coke  took 
no  exception  to  the  claufe  concerning  refidence;  and 
it  is  faid  that,  during  the  Ihort  continuance  of  the 
fecond  Parliament  of  i  Car.  I.  when  his  right  to  fit 
in  Parliament  was  agitated,    he   ufed   to  fi;ep  every 
night  at  his  houfe  in  Buckinghamlhiie,  in  order  to 
comply  with  the  oath  and  ftatute.     Whitelock   tells 
us  that  the  King  ufually  difpenfed  with  the  refidence 
of  (lierifFs  in  their  counties    (vol.  ii.   p.  368,    369); 
"however,  that  had   not  been  done  in  Longc's  cafe. 
But,    in  the  reign   of  George  I.    a    new   oath    was 
framed  for  all  Iheriffs,   (excepting  thofe  of  Chefler 
and  Wales)  and,  by  the  Itat.  of  3  Geo.  I.  cap.  15. 
§  18,  was  fubftituted  in  lieu  of  the  former  j    varying 
from  it  in  fome  refpedls,  and,  particularly,  containing 
no  obligation  to  refidence.     By  §  20.  of  the  fame  aft, 
it  is  provided,  that  the  (lierifFs  of  Wales  and  Chefter 
ihall  continue  to  take  the  ancient  oath;  but  it  is  alfo 
provided,  that,  with  refpeft  to  them,  the  claufe  con- 
cerning 
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terning  refidence  (hall  be  left  out.     This  ftatute  does 
not  exprefsly  repeal  that  of  Hen.  IV.;  but  it  feems, 
by   fair   and    reafonable    conftru£lion,    to    have  that 
cfFe6l ;    and,    if  fo,    any  difabiiity  arifing    from    the 
rteceffity  impofed  on  flierifFs  by  that   ftatute,  of  re- 
fidins  in  their  counties,  is  now  removed.     The  flat. 
of    Geo.  I.    and   the   alteration    thereby    made   with 
regard  to  the  oath,  were  not  mentioned  on  either  fide, 
in  this  caufe. — Littleton,  in  his  argument  in  Longe's 
cafe,  explains  the  French  word  "  demurrant"  in  the 
a£l  of  Hen.   IV.,    to   mean    "  rcfiant."      He  cites 
Jeffries'  cafe  (5  Rep.  p.  67,  a.)  to  prove,  that  a  man 
may  be  refident  where  he  doch   not  inhdnt^  if  he  occu- 
pies  lands   there  j    and  fays  it  wgs  refolved   in  Coke's 
cafe,    that   it  was  neceflary,    by   i   Hen.  V.    cap.  i. 
that  knights   of    the   (hire   fhould    be    tyrant  in  the 
counties  for  which   they  were  chofen  ;    and   that  he 
(Coke)  Vr'as  held  to  be  refiant  in  Norfolk,  becaufe  he 
had   lands    there,    although    he    inhabited  elfewhere. 
But,  in  the  firfl:  place,  there  was  certainly  no  point 
rejolved  in   Coke's  cafe,  if  by  '*  refohed^'"  is  meant, 
*»  decided  ;"  in  the   fecond   place,  according  to  this 
explanation  of  the  word  "  rejiant"  a  perfon   might 
be  entitled  to  be  confidered  as  being,  a:  one  and  the 
fame  time,  refiant  in  every  county  in  England,  which 
would  be  abfurd  ;    and,  in  the  third  place,   "  demurs 
rant"    in   the  ftat.   of  Hen.   \W    feems  to  be   very 
properly  tranflated    by  *'  abide"  in   the  (latute-book, 
and   by   "  dxveliing"  in  the  ancient  oath.     This  is 
agreeable  to   the   fcnfe  of  the   modern   F'rench   word 
**  dcmeurer  -j'  and,  if  the  anccdoic  is  true  relative  to 

Sir 
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Sir  Edward  Coke's  flecping  during  his  (hricvalty  ia 
Buckinghamfhire,  it  is  clear  that  he  underftood  the 
ftatutes  and  oath  to  mean  "  divelling.'^  In  Jeffries' 
cafe  it  is  only  faid,  that  a  man  who  manures  lands 
in  a  parifh  is  thereby  refident  upon  them,  and  a 
parifhioner,  to  the  purpofe  of  being  taxed  to  repair  the 
church,  &c. 

P.  105.  (F)  Littleton  was  fo  far  interefted,  that 
he  was  counfel  for  Longe;  fo  that  it  is  his  ar^a- 
ment^  not  his  opinion,  which  he  gives  in  his  report. 
He  was  not  made  a  judge  till  15  Car.  I.  Vide  Cro.  Car. 
p.  565.  Vide  alfo  Pari.  Hift.  vol.  viii.  and  the  Life  of 
Littleton  prefixed  to  his  Reports. 

P.  ic6.  Note  2.  (G).  The  reafoning  in  the  Prince's 
cafe,  in  the  8th  Report,  feems  to  me  to  favour  the  opi- 
nion that  46  Ed  w.  III.  is  a-ftatute.  It  is  therefiiown, 
that  a  ftatute  may  be  in  the  form  of  a  grant,  or  of  a 
charter  or  letters  patent  from  the  King  j  that  there 
ufed  to  be  great  variety  in  the  penning  of  a£ls  of 
Parliament ;  that  there  are  many  which  are  indited, 
"  ^od  DOMircus  REX  j:atuit-y"  and  that,  in  fuch 
cafes,  if  they  be  entered  in  the  Parliament-roll^ 
(which  46  Edw.  III.  was),  and  always  allowed  for 
a£ls  of  Parliament,  it  fhall  be  intended,  that  it  was 
by  authority  of  Parliament,  (8  Rep.  20,  b.)  The 
report  goes  on  to  fay,  "  But  if  an  a6l  be  penned,  that 
"  the  King,  with  the  aflent  of  the  Lords,  or  with 
**  the  aflent  of  the  Commons,  it  is  no  a6l  of  Par- 
*'  liamenti  for  three  ought  to  aflent  to  \ty  fcil.  the 
*'  King,  the  Lords,  and  the  Commons  3  or  other- 

**  wife. 
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<<  wife,  it  is  not  an  a(Sl  of  Parliament  :  and  by  the 
*«  record  of  the  aft  it  is  exprefled  which  of  them 
**  gave  their  afTent,  and  that  excludes  all  other  in- 
**  tendments  that  any  other  gave  their  aflent  j  and 
*'  fo  there  is  a  difference  between  a  general  and  par- 
**  ticular  penning  of  an  a£lof  Parliament."  (lac.  cit.) 
Magna  Charta  itfelf  is  in  the  form  of  a  charter ;  and  it 
is  fingular  that  in  the  Prince's  cafe  it  was  thought 
neccfl'ary  to  bring  arguments  :o  prove  it  to  have  been 
a  ftatuie  (p.  19,  b.).  But  if  an  a£l  of  Parliament 
may  be  in  that  form,  furely  it  may  be  in  the  form  of 
an  ordinance;  and  when  the  accord  and  aflent  is  ex- 
prcfl'ed  gmirally^  (as  in  46  Edw.  III.)  it  may 
and  ought  to  be  intended  that  the  Lords  and  Cotn- 
mons  joined  in  fi;ch  accord  and  aflent.  In  the  place 
juft  cited.  Magna  Charta  is  faid  to  be  proved  to  be  an 
a£l  of  Parliament,  by  implication.  To  this  indeed  is 
added,  "  That  it  always  hath  had  the  allowance  of 
*'  an  aft  of  Parliament,  and  therefore  ought  to  be  fo 
"  taken."  But  fo  (it  may  be  faid)  had  the  46 
Edw.  HI.  till  its  authority  began  to  be  called  in 
queftion  in  the  reign  of  Jac.  I. 

As  to  the  words  prohibiting  the  eleftion  of  lawyers, 
that  part  of  the  ftatute,  (if  it  is  one)  feems  to  have 
fallen  into  difufe  by  a  fort  of  tacit  confent,  as  hap- 
pened to  the  ftatutes  of  rcfidcnce  ric/e.  fupra^  vol.  i, 
p.  341.  Note  (D.) 

P.  109.  (H)  It  is  very  difficult  to  account  for  ths 
particular  omiffion  of  the  "  Nolumui"  in  the  writ 
for  Bril^ol  ;  but  it  feems  to  favour  the  opinion,  that 
(heriffs  were  never   meant  to  be   ineligiblt   as  bur- 

5  g'JI'^' 
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gejfei. — Till  23  Hen.  VI,  there  was  no  precept  iiTucd 
to  boroughs,  but  the  general  writ  was  the  only  autho- 
rity for  the  choice  of  all  the  members  in  the  county  as 
well  burgefles  and  citizens,  as  knights  of  the  (hire, 
(fupra^  vol.  i.  p.  426.  and  p.  450.  Note  (C)).  Briflol 
having  become  a  county  in  itfelf  about  the  end  of 
Edward  III.'s  reign,  and  a  fpecial  writ  being 
thereby  neceflary  to  the  (heriff  of  the  place,  lince  he 
had  no  knights  of  the  (hire  to  ele<5l,  it  was  unnecef- 
fary,  and  would  have  been  improper,  if  fiierifFs  were 
eligible  as  burgejfesy  to  infert  the  "  Nolumus"  in  his 
writ.  But  why  then  was  it  not  in  like  manner  omit- 
ted in  the  writs  to  the  fherifFs  of  other  counties  cor- 
porate? Perhaps  it  was.  Or,  perhaps,  the  members 
for  other  counties  were,  at  that  time,  confidercd  as 
knights  of  the  (hire.  Thofe  for  Briftol  fcon  began  to 
be  looked  upon  in  that  light.  This  appears  by  com- 
paring together  the  two  following  very  curious  re- 
turns. 

**  Virtute  yiius  'Brev'is  elegi  i5f  venire  feci  ad  prafent, 
**  Parliamcntum  domini  Regis  apud  JVeJim.  in  crajlins 
*'  JanSii  Edmundi  Regis  prox.  futur.  duos  surge nses 
*'  de  difcrctiorihus  IS  magis  fvfficientihus^  qui  in  naviglo 
*'  ^  exercitio  rnerchandifarum  notitiam  habent  meliorcm^ 
*'  VIZ.  Walterum  Derby  iS  Tb^mam  Beaupine" — 
This  was  foon  after  Briftol  was  made  a  county.»— 
But,  in  14  Hen.  IV.  the  return  was, 

*'  Noverint  univerfi  per  prafentes,  quod  nos  /idajor  & 
**  communitas  villa  Brijloly  unanimi  ajfenfu  no/i'o  (sf 
"  con/enfii,  conjiituimus  ^  in  loco  nojiro  pofuimui  dileiJos 

"  n:bis 
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«<  nobis  in  Chrtjio^  Tbomam  Fifche  iff  Thomam  Thony^ 
*•  comburgcnjci  nojiros^  ta7n  ut  milites  pro  com.  Brif' 
"  /o/.,  quam  ut  burgenses  villa  &  burgi  Bri/ioU 
"  pro  eijdem  com.  villa  ifj  bur  go  ad  i-Jpnd.  ad  Parliament 
*•  tuwy  t^c.  Carew's  Law  of  Elections,  p.  94, 
col.  2. 

It  is  perhaps  fair  to  conjeflure  that,  as  foon  as  they 
began  to  be  reckoned  knights  of  the  jhWe,  the  '•  Isolu- 
**  mui*  was  inferted  in  the  ivrlts ; — but  this  is  nothing 
but  conjecture. 

P.  114.  (I)  This  argument  is  ufed  by  Sir  Simondi 
D'Ewes,  (p.  39.)  in  his  obfervations  on  the  writ,  and 
the  argument  on  the  other  fide,  drawn  from  the  neccfll- 
ty  that  a  fheriff  fhould  lefide  in  his  county,  is  ftated  by 
him  in  the  fame  place,  2nd  anfwered  thus,  *'  Thai 
*'  it  was  very  common,  formerly,  for  the  fam.e  per- 
**  fon  to  be  fherifF,  at  the  fame  time,  for  more  than 
**  one  county,  in  which  cafe  he  could  not  refidc  in 
"  both.  Sic.*'     Ibid,  and  p.  336. 

P.  115.  (K)  The  Parliarnent  of  34.  and  35 
Hen.  VIII.  met  fiift,  8  Jan.  13^2-3,  which  was  thf 
33d  year  of  Hen.  VIII.  (Hde  Ruffh.  Ed.  of  the  Stat.) 
It  appears,  by  the  imperfedl  bundle  of  writs  and 
returns  for  Cambridgefhire  of  that  year,  which  are 
the  only  ones  that  are  not  loft  from  17  Edw.  IV.  to 
I  Edw.  VI.  (Fid,'  Willis  Not.  Pari.)  that  North  was 
then  returned.  The  ftatute  referred  to  exprefsly 
mentions  him  as  (hcrifF  in  34  and  35  Hen.  VIII. 
Hence  it  follows  that  he  muft  have  been   appointed 

fhcrJfF 
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ihcn'ff  after  he  was  chofen  to  Parliament.  This  is 
not  noticed  by  Littleton. — The  ftatute  is  not  printed 
in  RufFhead's  edition,  but  is  to  be  found  in  Raftal, 
and  in  the  folio  black  letter  edition.  See  alfo  Co.  4. 
Inft.  p.  46.  Willis  Not.  Pari.  Vol.  ii.  p.  139.  and 
Prynne,  Brev.  Pari.  Rediv.  Vol.  iv.  p.  514,  515, 
516. 

P.  115.  (L)  This  Parliament  met  23  Nov.  1584. 
(D'Ewes,  p.  332.)  The  writs  muft  have  iflued  at  leaft 
40  days  before i  for  the  regulation  making  that  interval 
of  time  neceflary  vi^as  only  confirmedhy  7  and  8  Will.  III. 
cap.  25.  §  I.  It  exiJiedXong  before,  as  appears  from  Co. 
4lnft.  p.  4.  The  writs,  therefore,  muft  have  been  dated, 
on  this  occafion,  at  leaft  as  early  as  14  Oct.  and  the 
eledtion  probably  took  place  fome  time  in  that  month; 
The  annual  appointment  of  fherifrs  is  on  All  Soul's- 
day,  2  Nov.  It  follows  then,  that,  if  Sir  E.  Dymock 
was  ele£led  at  the  general  election,  and  made  ftierifF 
at  the  regular  time,  he  muft  have  been  in  the  Houfe 
of  Commons  before  his  appointment  to  be  (heriff. 

P.  116,  117.  (M)  The  —  Saintpole,  Efq;  mention- 
ed by  D'Ewes,  (he,  c'lt.)  and  afterwards  called,  by  the 
fame  author,  Mr.  St.  Poole,  in  the  cafe  of  Nowell, 
(Ibid.  p.  625.)  is  evidently  the  fame  perfon  with  Sam- 
pole  mentioned  by  Whitelock,  (Vol.  ii.  p.  369, 
Note  ^,)  with  Sir  Geo.  Sampal,  mentioned  by  Lit- 
tleton (p.  329),  and  with  St.  Paule,  in  the  Journals, 
vol.  i.  p.  825.  col.  2. — If  we  can  credit  what  is  faid 
of  this  cafe  by  Littleton,  who  cites  the  Journal- 
book  of  the  Houfe  of  Commons  (fmce  loft)  for  his 
authority,  Sampal  was  inadeflierifF^j/i'fr  his  eledtion  t© 

Parlia- 
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Parliament.  But  Littleton  alfo  fi^tes  him  to  have 
been  a  burgefs,  whereas  Sir  S.  D'Ewes,  whenever  he 
mentions  his  cafe,  calls  him  inight  of  the  Jhire\  and, 
fince  the  accuracy  of  this  laft-mcntioned  author  is 
well  eftabliflied,  and  there  are  innumerable  miftakes 
(fome  of  which  have  been  pointed  out)  in  Littleton's 
argument,  I  conclude  that  he  did  not  find  in  the 
Journal-book,  that  Sampal,  or  St.  Poole,  was  a 
burgefs ;  nor  any  direct  words,  fhewing  him  to  have 
been  made  (heriff  after  he  was  a  member  of  Parlia- 
ment. However,  on  a  comparifon  of  dates,  we  (hall 
find  that  the  fact  moft  probably  was,  that  his  election 
was  antecedent  to  his  appointment.  The  Parliament 
of  31  Eliz.  was  fummoned  to  meet  12  Nov.  1588, 
(D'Ewes,  p.  42S.)  although  it  was  on  that  day  pro- 
rogued, and  did  not,  infa6f,  meet  till  4  Feb.  foUow- 
jng.  The  writ,  according  to  what  has  been  fald  in  the 
foregoing  note,  nriuH:  have  iflued  at  is.ift  as  early  as  3 
O^.  and  the  eleclion  probably  took  place  before  the 
2  Nov.  when  the  annual  fherifFs  were  appointed, 

P.  116.  ^N)  There  is  no  fuch  name  as  Nin  iu 
Willis's  lifts  ;  and  I  fuppofe  no  fuch  perfon  ever 
«xifted.  As  to  him  and  Covert,  Littleton  firft  fays, 
they  were  flierifFs  and  knights,  and  then,  in  the  fame 
fcntence  tells  us,  that  Covert  was  member  for  Peterf- 
field.  Covert  appears,  in  fa<5^,  to  have  been  burgefs  for 
that  pUcti  by  Willis's  liR  of  the  Pailiament  of  that 
year.  Vol.  i.    p.  133. 

P.  119.  (O)  It  will  be  curious  and  interefting,  to 
fee  the  whole  entry  concerning  the  report  made  on  this 
ficcafvon  ;  for,  though  it  confifts  only  of  broken  hints, 

ic 
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it  {hows  that  the  queftion   had  been  then  very  tho-« 
roughly  canvafled. 

27  Feb.  1625-6.  "  Sir  Jo.  Finch  reporteth  the 
«  cafe  about  the  election  of  Sir  Edward  Coke  • 
*«  wherein  the  Committee  delivered  no  opinion. — 
*'  The  writ  firft  read,  wherein  the  No/umus.  A 
**  fearch,  by  a  fele6t  Committee,  of  the  records 
*'  and  precedents. — 

<«  That,  before  the  Nolufms,  46  Edw.  VI.*  (herifFs 
**  eligible,  and  did  ferve  here,  as  holden  by  fome  j 
**  and  all  others,  not  members  of  the  higher  Houfe: 
<«  Others,  that  fheriffs,  by  the  common  law,  were  not 
t'  eligible. — Hath  cujiodiam  comitatus  j  fo  as  his  at- 
««  tendance  neceflary  in  the  county :  is  a  judge, 
•*  which  cannot  perform  by  a  deputy. — That  a  mem- 
"  ber  of  the  Houfe,  chofen  (heriff,  (hall  ferve ; 
<«  contra^  before. — Refembled  to  the  cafe  of  one  in 
<s  execution. 

*'  For  the  writ ;  fome,  that  other  things  in  the 
'*  writ,  not  obferved  :  Milites,  gladiis  cinSios  :  Ma^ 
*'  nucaptores :  ^ui  interfuerint  at  the  reading  of  the 
*'  writ.  By  others  thefe  holden  to  be  matters  of 
*'  form  J  the  other  of  fubftance  :  And,  that  not  fafe 
*'  to  queftion  a  writ  fo  long  ufed.— 

*«  From  49  Hen.  III.  till  13  Edw.  III.  no  men- 
*'  tion  of  this  Nolumus.  Then  a  prayer  of  the  Com- 
*'  mons,  that  no  (heriff,  or  other  minifter,  might  be 

*  ThisfhouldbeEdw.Iir. 

**  returned 
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**  returned  knight  *.  46'  Edw.  III.  an  ordinance 
*«  made  againft  {heriffs,  and  lawyers,  to  be  knights 
**  of  (hires.  Divers  queftions  made  upon  this  crdi- 
**  nance  :  i,  Whether  this  ordinance  an  a«5l  of 
"  Parliament :  2dly,  admitting,  it  were  no  aft  of 
•*  Parliament,  yet,  whether  not,  in  refpeft  of  the 
•*  weight  of  it,  and  ufage,  equal  to  an  ad  of  Par- 
•'  liament. — 47°  Edw.  the  Nolumus  came  in  j  but 
*•  none  in  thofe  to  the  Five  Ports,  then,  or  fitbence  f. 
**  OmifHon  of  it  alfo  in  fome  writs  to  Brijinu  ;  but 
*'  .  .  Rich.  II.  X  came  in  to  Brijiaiv  .  .  Rich,  the 
*'  claufe  wholly  as  now.  7  Hen.  IV.  a  bill  exhibited 
•*  by  the  Commons,  for  a  free  eleftion,  notwith- 
"  (landing  any  commandment,  or  .  .  to  the  con- 
**  trary.  8%  10°,  and  ii^.noiVo/anjafj  :  14  Hen.  IV. 
•*  the  Nolumus  came  in,  and  continued  as  now. 

*'  Three  modern  precedents :  31°  Eliz.  St.  Pauleys 
•*  cafe :  42°  Eliz.  .  .  .  I2"='  Jac.  Tel)ye*s  cafe  \  ;  who 
«*  afherifffor  life.— 

•*  I.  No  opinion  from  the  Committee,  delivered. 

"  The  debate  hereof  refpited  till  Friday  next,  vol, 
«  i.  p.  825.  col.  I,  2." 

On  the  Friday,  nothing  feems  to  have  been  done  in 
it.  Ibid.  p.  829,  830. 

P.  121.  (?)  There  does  not  appear  in  Willis's 
lift^,  any  perfon  of  the  name  of  Croke,  who  ferved  in 

•  As  this  is  mentioned  here  as  well  as  in  Whitelock,  it  is 
probable  there  was  fuch  a  petition  ;  but  that  there  is  a  mis- 
take in  the  date,  or  roll.     Supruy  p.  150,  Note  (B) 

1  Should  be  Silifj,  vide/upra,  p.  ii8. 

Vol.  IV.  M  the 
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the  long  Parliament,  begun  in  1640,  and  diflblvedy 
de  faSlo,  by  Cromwell,  in  1653.  One  of  the  two 
members  for  the  city  of  Oxford  in  Cromwell'* 
Parliament,  fummoned  in  1656,  was  Richard  Croke, 
and,  in  the  Parliament  fummoned  Jan.  1658-9,  the 
two  members  for  that  city  were,  Richard  Crolce  and 
Unton  Croke.  (Willis,  Not.  Pari.  Vol.  i.  p.  277.  291.) 
The  cafe  alluded  to  muft  be  one  of  thefe,  and  cannot 
be  of  much  authority, 

P.  125.  (Q,)  This  is  the  cafe  which  (hould  have 
been  mentioned  in  page  434  of  Vol.  i.  and  p.  452. 
Note  (F).  The  miftake  was  occafioned  by  the 
names  of  the  candidates  being  the  fame  in  1766  and 
1768;  but,  in  the  latter  cafe,  there  was  no  queftion 
about  the  eligibility  of  fheriffs. 

P.  137.  (R)  Mr,  Hume  fays  four^  and  feems  to 
think  that  Coke  was  not  chofen.  Rapine,  and  other 
general  hiftorians,  mention  this  tranfadlion,  though 
a  matter  of  confiderable  confequence,  with  great  in- 
accuracy. Indeed,  this  is  one,  of  many  proofs 
which  might  be  adduced,  cf  the  inadequate  account 
commonly  given  by  mere  hiftorians,  of  events  which 
turn  on  queftions  of  law.  Sir  Edward  Coke  takes  a 
particular  pleafure  in  remarking  the  blunders  in  the 
chronicles  of  his  days.  Unfortunately,  their  authors 
might,  with  too  much  juftice,  have  retorted  the 
diarge  upon  him,  with  refpe<3:  to  his  remarks  and 
adertions,  eoncerning  many  of  the  moft  important 
points  of  legal  and  conftltutional  antiquity.  Even 
Prynne,  who  has  been  indefatigable  in  difcovering 
blemiflies  of  this  fort  in  the  writings  of  Coke,  has, 

in 
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in  fome  degree,  merited  the  fame  cenfure.  (Willis, 
Vol.  ii.  Pref.  p.  3.  Pref.  to  Pari  Hift.)— Thofe  who 
undertake  the  irkfome  tafk  of  inveftigating  matters 
of  high  antiquity,  and  of  decyphering  the  obfcure 
meaning  of  imperfect  records,  which  fiequenily  con^ 
tradift  each  other,  ought  to  be  very  indulgent  to- 
wards their  predecefibrs  in  fuch  ufeful,  though  un- 
ambitious, inquiries. 

P.  138.  (S)  The  real  caufe  of  the  profecuticn  of 
Longe  was  that  he  was  one  of  the  popular  members 
in  the  Parliament  of  1628,  and  was  concerned  with 
Sir  John  Elliot,  Mr.  Selden,  Mr.  Hollis,  Mh 
Vaientyne,  and  others,  in  locking  the  door  of  the 
Houfe,  and  detaining  the  Speaker  in  the  chair,  on  the 
laft  day  of  the  a<3ual  fitting  of  that  Parliament,  after 
he  had  delivered  the  King'^  mefTjge.  For  this  offence, 
he  was  one  of  thofe  againft  whom  a  joint  information 
was  exhibited  in  the  Star-chamber.  (Pari.  Hifl. 
Vol.  viii.  p.  359,  Sec.)  Afterwards  this  information 
feems  to  have  been  dropt,  and  Elliof,  Hollis,  and 
Vaientyne,  were  proceeded  againft  by  information 
in  the  court  of  King's  Bench.  (Ilfld.  p.  376,  Sic, 
381.  388.  Cro.  Car.  p.  181,  182.  604,  to  6rc.)  But, 
it  having  been  thought  more  advifable  to  attack 
Longe  on  the  ground  of  a  breach  of  his  oath  as 
flieriff,  a  new  information  was  exhibiicd  againft  hini 
in  the  Star-chamber,  the  event  of  which  is  ftated  in 
the  text,  (l^'ide  Pari.  Hift.  378  to  381.) -It  is  faid, 
in  the  debates  on  Hatcher's  cafe,  by  Sir  Job  Charl- 
ton, that  Longe  having  anfwered  that  he  never  took 
th«  oath,  the  thing  was  changed,  and  he  was 
M  2  fined 
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fined  for  excrcifing  the  office  without  taking  the  oath 
(Grey's  Deb.  Vol.  iv.  p.  317).  This,  however,  is  a 
palpable  miftake.  In  the  interrogatories  adminiftered 
to  hirj:,  it  was  charged,  that  he  had  taken  the  oath 
of  (herifF,  and  in  his  anfwer  he  faid,  **  He  had  taken 
*«  an  oath."  Upon  this,  it  was  argued,  on  his 
behalf,  that,  in  a  criminal  matter,  nothing  can  be 
taken  by  inference,  and  that,  there  was  not  here  a 
dire£t  confeffion,  of  his  having  taken  the  particular 
oath  of  flierifF.  The  Chief  Juftices,  and  Lord 
Keeper,  over-ruled  this  argument,  and  faid,  that  it 
muft  be  intended  that  he  had  confefled  the  ordinary 
oath  which  (herifFs  ought  to  take,  Littelt.  p.  327, 
328.;  and,  accordingly,  the  judgment,  or  fentence, 
proceeded  on  his  having  committed  a  breach  of  his 
oath.     Pari.  Hift.  Vol.  viii.  p.  380, 
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THE   SECOND 

CASE 

Of  the  BOROUGH  of 

IVELCHESTER, 

In  the  County  of  Somerset. 
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The  day  appointed  for  choofing  this  Committe«  was 
Friday  the  i6th  of  February,  but,  as  the  Houfe  was  not 
complete  on  that  day,  nor  the  next,  the  Committee 
was  not  balloted  for  till  the  Monday  following. 

On  Monday,  the  19th  of  February,  the  Committee 
was  chofen,  and  confifted  of  the  following  Gen- 
tlemen : 


^Eye. 
Poole. 


Helleflon. 
Ryegate. 
King's  Lynn. 
Newcaftle. 
EfTex. 
Carlifle. 
Abingdon, 
*  Carlifle. 
Beaumarais. 
Montgomery, 
Peebles,  &c. 


Hon.  John  St.  John,  Chairman, 

Jofhua  Mauger,  Efqj 

Philip  Yorke,  Efq; 

Sir  Charles  Cocks,  Bart. 

Hon.  Thomas  Walpole. 

Sir  Matthew  White  Ridley,  Bart. 

William  Hervey,  Efq; 

Walter  Stanhope,  Efq; 

John  Mayor,  Efq; 

Anthony  Storer,  Efq; 

Sir  Hugh  Williams,  Bart. 

Whitfhed  Keene,  Efq; 

Sir  James  Cockburn^,  Bart. 

Nominees. 

0/the  Petitioners, 

Sir  Alexander  Leith,  Bart. 

Of  the  Sitting  Members ^ 

John  Moreton,  Efqj 

Petitioners. 
Richard  Brown,  Efq;  and  Inigo  William  Jones,  Efqj 

Sittiyig  Memlers, 
Nathaniel  Webb,  Efq;  Owen  Salufbury  Brereton,  Efq; 

Counsel 
For  the  Petitioners. 


J 


Tregony, 
Wigan. 


Mr.  Mansfield, 


Mr.  AUeyne. 


For  the  Sittinr  Members. 


Mr.  Lee, 


Mr,  Morris. 


(   Kf?   ) 


THE    SECOND 


CASE 

/ 
Of  the   BOROUGH   of 

IVELCHESTER. 


IN  confequenee  of  the  determination 
of  the  Committee,  on  the  4th  of 
December,  that  the  former  eledion  for 
Ivelchefter  was  void  (i),  a  new  writ 
was  ordered  (2);  and,  the  eledion  com- 
ing on  upon  the  14th  of  the  fame 
month,  Mr.  Webb  and  Mr.  Brereton  were 
candidates,  together  with  Mr.  Brown  and 
Mr.  Jones,  the   two  petitioning  candidates 

(i)  Supra^  p.  169. 

(2)  Votes,  p.  153.    4  Dec.  1755. 

M  4  on 
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on  the  former  occafion.  Webb  and  Brerc- 
ton  were  returned ;  and,  on  Thurfday, 
the  2 1  ft  of  December,  a  petition  of  Brown 
and  Jones  was  prefented  to  the  Houfe, 
complaining  of  an  undue  eledion.  The 
day  on  which  this  petition  was  to  be 
taken  into  confideration,  was,  Monday,  the 
19th  of  February. 

That  morning,  the  parties  having  com- 
promifed  the  matter,  Mr.  Brown  and  Mr. 
Jones  were  defirous  of  withdrawing  their 
petition ;  and,  as  foon  as  the  Speaker  was 
in  the  chair,  this  was  mentioned  in  the 
Houfe.  Befides  the  late  inftance  of  Mr, 
Dewar's  petition  (which  cafe  was  not  ex- 
ad:ly  parallel  to  the  prefent  (1) )  thera  had 
been,  fince  the  ftatute  of  11  Geo.  III.  a 
precedent  of  leave  given  to  withdraw  a 
petition  complaining  of  an  ele(5lion,  on 
the  day  appointed  for  taking  it  into  confi- 
fideration.  This  was  in  the  cafe  of  the 
city  of  London  in  1774  (2)  (A). 


(i)  Supra^  lid  Cafe  of  Cricklade. 
(2)  Journ.  vol.  xxxiv,  p.  505.  col.  2. 


It 
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It  was,  however,  faid,  that  this  was  di- 
redlly  contrary  to  §  4  of  11  Geo.  III. 
cap.  42.  the  words  of  which  are, 

*'  And  be  it  further  enaded.  That,  on 
**  the  day  appointed  for  taking  any  peti- 
"  tion  complaining  of  an  undue  eledion, 
**  or  return  of  a  member  or  members  to 
"  ferve  in  Parliament,  into  confideration, 
**  the  Houfe  fiall  not  proceed  to  any  other 
**  biifinefs  "ivhat/oever,  except  the  iwearing 
**  of  members,  previous  to  the  reading 
**  of  the  order  of  the  day  for  that  pur- 
*'  pofe." 

The  hearing  a  motion  for  withdrawing 
a  petition,  or  the  giving  leave  to  withdraw 
it,  was,  it  was  alleged,  **  other  bufinefs/* 
different  from  the  confideration  of  the  pe- 
tition; and,  by  the  exprefs  command  of 
the  ftatute,  the  Houfe  was  tied  up  from 
doing  any  thing  elfe,  except  fwearing  of 
new  members.  Some  even  contended 
that,  on  the  day  of  a  ballot,  there  can  be 
7i9  Houfe  until  there  are  an  hundred  memi- 
^  bers 
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bers  prefent ;  and,  that  till  that  hap- 
pen, the  Speaker  has  no  right,  on  fuch 
occafions,  to  take  the  chair,  although,  at 
other  times,  forty  conftitute  a  Houfe,  and 
entitle  him  to  take  the  chair. 

On  the  other  hand,    it   was  contefted, 
-that  forty  members  are  fufficient  to  make 
a  Houfe,  on  fuch   a  day,   as  well  as  on 
any  other,  for  that  there  is  nothing,  either 
in  the  ad:  of  the  loth,  or  in  that  of  the  .nth 
of  Geo.  III.  to  alter  the  eilahli£hed  rule 
of  Parliament  in  that  refpedl.   That  mem- 
bers had  been  frequently  fworn  in,  on  the 
days  for  choofing  Committees,  before  an 
hundred  members  were  prefent  -,  which,  if 
there  had  not  been  a  Houfe,   could  not 
have  been  done.     It  was  infiiled,  that  the 
cafe  of  giving  leave  to  withdraw  a  petition, 
with  confent  of  the  parties,  was  an  excep- 
tion to  §  4  of  II  Geo.  III.  arifing  from  the 
nature  of  the  thing,  and  that  it  was,  there- 
fore, unneceffary  to  make  an  exprefs  pro- 

vilion 
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vifion  about  it.  That,  when  once  all  the 
parties  confent  to  drop  a  caufe,  it  ought 
to  be  confidcred  as  never  having  come 
before  the  Houfe,  and  that  all  the  pro- 
ceedings which  may  have  taken  place,  as 
preparatory  to  the  trial,  ought,  in  fuch  a 
cafe,  to  go  for  nothing.  That,  to  infill 
upon  appointing  a  Committee,  would  oftea 
put  the  parties  to  great  expence,  and  that 
the  probable  effedt  might  be  to  retard  the 
bufmefs  of  the  nation  for  a  courfe  of  time. 
And  for  what  end  ?  Why,  to  get  an  hundred 
men  together  in  order  to  ballot  for  a 
Committee,  which,  when  chofen,  would 
have  no  caufe  to  try.  That,  if  there  had 
originally  been  a  difficulty,  from  the  man- 
ner in  which  the  prohibition  to  proceed 
to  other  bufmefs  is  exprelTed  in  the  fla- 
tute,  the  Houfe  had  got  over  it  in  the 
cafe  of  the  city  of  London  (i)  (A),  and 
that,  the  difficulty  being  thereby  removed, 
that  cafe  was  a  fufficient  precedent  for  the 

(1)  Journ.  vol.  xxxiv.  p.  505.  col.  2. 

efta- 
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ertabli^hment  of  a  pradlce  Co  convenient 
both  to  the  parties,  and  the  Houfe. 

The  greater  number  of  thofe  members 
who  happened  to  be  prefent  continued  of 
opinion  that  it  was  impoffible  for  the 
Houfe  to  fuffer  the  petition  to  be  with- 
drawn, without  a  dired:  violation  of  the 
adt  of  Parliament. 

A  Commiitee,  therefore,  was  balloted 
for,  and  chofen  ;  and,  having  retired  into 
one  of  the  Committee  rooms,  they  ap* 
pointed  a  Chairman;  and  then,  inflcad 
of  adjourning  till  the  enfuing  morning, 
(which,  in  other  cafes,  is  always  done  after 
the  eled;ion  of  the  Chairman,  and  without 
entering  upon  the  caufe  (i) )  they  direfted 
the  connfel  and  agents  to  be  called  in. 

The  petition  being  read,  the  counfel 
for  the  petitioners  informed  the  Com- 
mittee, that  they  had  no  evidence  to  of- 
fer to  impeach  the  feats  of  the  fitting 
members. 

(i)  Supra,  vol.  i.  p.  57. 

On 
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On  the  fame  day,  the  Committee,  by 
their  Chairman,  informed  the  Houfe  (in 
the  ufual  form)  that  they  had  deter- 
mined. 

That  the  two  fitting  members  were  dulj 
eledted  (i). 

(i)  Votes,  p.  347. 


NOTES 
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NOTES 

ON    THE    SECOND    CASE    OF 

IVELCHESTER. 


P 


AGE  171,  (A). 


The  C  A  s  E  of  the   C  i  t  y  of  L  o  N  d  o  N. 

On  the  13th  of  January,  1774,  being  the  firft 
day  of  the  feffion,  the  Speaker  acquainted  the 
Houfe,  that,  in  purfuance  of  the  ftatute  of  10 
Geo.  III.  cap.  41.  he  had  ilTued  his  warrant  for  a 
new  writ  for  the  city  of  London  (among  other 
places)  to  fupply  the  place  of  Sir  Robert  Ladbroke, 
Knt.  one  of  the  four  members,  he  having  died  dur- 
ing the  recefs  (Journ.  vol.  xxxiv.  p.  391.  col.  i.). 
When  the  eledion  came  on,  the  Right  Hon.  Fre- 
deric Bull,  Efq;  Lord  mayor  of  London,  and  John 
Roberts,  Efq;  vvere  candidates.  Bull  was  returned. 
On  the  26th  of  January,  Roberts  petitioned  the  Houfe, 
and  his  petition  was  appointed  to  be  taken  into  con- 
fideration  on  the  21ft  of  February  following.  (Same 
vol.  p.  415.  col.  I,  2.)  On  the  17th  of  February, 
5  the 
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the  order  for  that  purpofe  was  difchargeJ,  and  a 
new  day,  viz.  28th  of  February,  appointed.  (Same 
vol.  p.  468.  col.  2.) 

The  firft  entry  in  the  Journals,  of  that  day,  is  as 
follows  : 

28  Feb.  **  Mr.  Speaker  informed  the  Houfe,  that 
**  he  had,  on  Saturday  laft,  received  a  letter  from 
*'  John  Roberts,  Efqj  acquainting  him  that  he  de- 
**  fired  leave  to  withdraw  his  petition  complaining  of 
•*  an  undue  election  and  return  for  the  city  of  Lon- 
"  don. 

**  And  a  member,  in  his  place,  having  informed 
*'  the  Houfe,  that  he  had  authority  from  the  Lord 
**  Mayor  of  London,  the  fitting  member,  to  confent 
*'  to  the  withdrawing  the  petition  of  the  faid  John 
"  Roberts,  Efq; 

"Ordered,  That  John  Roberts,  Efq;  be  at  liberty 
**  to  withdraw  his  petition,  complaining  of  an  undue 
**  eledlion  and  return  for  the  city  of  London. 

*'  Ordered,  That  the  order,  for  taking  the  faid 
<*  petition  into  confideration  on  this  day,  be  dif- 
*'  charged."  (Same  vol.  p.  505.  col.  2.) 

It  may  be  worth  remarking,  that  this  happened 
the  very  day  after  leave  was  given  to  bring  in  a  bill 
for  making  the  two  a6ts  of  10  Geo.  IH.  c.  16.  and 
II  Geo.  IlL  c.  42,  perpetual.  (Same  vol.  p.  505. 
col.  I.) 
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CASE 


Of  the  COUNTY  of 


FIFE, 


In   Scotland. 


Vol.  IV.  N 


The  Committee  was  chofen  on  Tuefday,  the  19th  of 
March,  and  confifted  of  the  following  Gentlemen  : 


Frederick  Montagu,  Efq; 

Chairman. 
Samuel  Blackwell,  Efq; 
Sir  Henry  Hoghton,  Bart. 
Hugh  Owen,  Efq; 
Sir  Cecil  Wray,  Bart. 
Right  Hon.  Thomas  Townftiend, 
Richard  Aldworth  Neville,  Efq; 
George  Clive,  Efq; 
Thomas  Pownall,  Efq; 
William  Lygon,  Efq; 
Vifcount  Lifburne, 
Sir  John  Eden,   Bart. 
Thomas  Frankland,  Efq; 
Nominees. 
Of  the  Feiitionsr^ 
Cofmo  Gordon,  Efq; 

Of  the  Sitting  Member. 
Thomas  Dundas,  Efq; 


> 


Higham  Ferrers. 
Cirencefter. 
Prefton. 
Pembroke. 
Eaft  Retford. 
Whitchurch. 
Grampound. 
.Bifhop's  Caftle. 
'Minehead. 
Worcefterftiire. 
Cardiganftiire. 
DurhamCounty. 
Thir(k. 


Nairnftiire. 
'  Stirlinglhire. 


Petitioner. 
John  Henderfon,  Efquire. 

Sitting  Member. 
James  TownQiend  Ofwald,  Efquire. 

Counsel 

For  the  Petitioner. 

Mr.  Campbell,  Mr.  Elliot. 

For  the  Sitting  Member. 

Mr.  Crolby,  Mr.  Macdonald. 
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THE 

CASE 

Of  the  COUNTY  of 

FIFE. 

AT  the  laft  general  eledion,  John  Scot, 
Efq;  was  chofen  member  of  Par- 
liament for  the  county  of  Fife  ;  but,  a  va- 
cancy having  happened  during  this  feflion 
by  his  death,  a  new  writ  was  ifTued,  and 
the  eledtion  took  place,  at  Cupar,  the 
county-town,  on  the  24th  of  January, 
1776.  —  Mr.  Ofwald  and  Mr.  Henderfun 
were  candidates.  The  former  being  re- 
turned as  duly  ele(fled,  ;Mr.  Henderfon  pe- 
titioned the  Houfe  on  the  13th  of  Fe- 
bruary (i). 

On  Wcdnefday,  the  20th  of  March,  the 
Committee    b^ing    met,   the   petition   was 

(0  Votes,  p.  313,  314. 

N  2  read. 
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read.  It  contained  a  detail  of  feveral  of 
the  circumftances  which  happened  on  the 
day  of  the  ele<5tion,  relative,  both  to  the 
making  up  of  the  freeholders  roll,  accord- 
ing to  the  ftatute  of  1681  (i),  and  to  the 
eledion  itfelf  (2).  But  the  greateft  part  of 
thcfe  it  will  be  unnecelTary  to  ftate  in  this 
place,  as  they  were  not  the  fubjecft  of  dif- 
cuffion  before  the  Committee. 

It  appeared,  by  the  admiffion  of  both 
parties,  that,  at  the  clofe  of  the  poll,  Mr. 
Ofwald  had  61  votes,  and  Mr.  Henderfon 
only  60  ;  fo  that  there  was  a  majority  of 
one  for  the  fitting  member. — But,  as  the 
petitioner  had  objecfted  to  the  legality  of 
feveral  of  the  votes  given  for  Mr.  Ofwald, 
the  prcefes  of  the  meeting,  having  joined 
with  Mr.  Henderfon  in  a  proteft,  delivered 
his  calling  voice  (3)  in  favour  of  Mr.  Hen- 
derfon. This  he  would  have  been  entitled  to 
avail  himfelf  of,  in  cafe  it  fhould  have 
turned   out,    on  the  trial  of  the  petition, 

(1)  3(1  Pari.  Car.  II.  cap.  21. 

(2)  Votes,  loc.  c'lt. 

(3)  16  Geo,  II.  c.  II.  §  13. 

that 
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that  the  number  of  legal  votes  was  equal 
on  both  fides. 

On  entering  upon   the  trial,  the  counfel 

for  the  petitioner  informed  the  Committee, 
that  they  intended  to  objecl  to  two  of  the 
votes  for  the  fitting  member;  and  the 
counfel  for  Mr.  Ofwald  faid,  they  meant 
to  objedt  to  one  of  thofe  for  Mr.  Hender- 
fon. — As  it  would  have  been  unnecefTary 
for  the  Committee  to  enter  upon  the  quef- 
tion  of  the  legality  of  this  lad-mentioned 
vote,  if  they  (liould  be  of  opinion  that  the 
votes  objedted  to  on  the  part  of  the  peti- 
tioner, were  either  both  bad,  or  both  good, 
it  was  agreed  that  they  (hould  proceed  firft 
to  heir  the  counfel,  and  decide,  upon  thofe 
votes.  It  will  be  proper  to  give  a  feparate 
account  of  the  fads  and  arguments  relative 
to  each. — The  names  of  the  two  voters  were 
Hugh  Dalrymple,  Efq;  and  William  Mel- 
vil,  Efq. 

The  CASE  of  Hugh  Dalrymple,  Efq;  of 
Fordwll. 

Mr.   Dalrymple   was     enrolled    at    the 

laft  ekdion  meeting.     What  palled  on  that 

N  3  occaiion, 
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occafion  will  be  befl:  underftood  by  the 
following  exrradt  from  the  minutes,  as  at- 
tefted  and  figned  by  the  clerk  of  the 
meeting. 

<*  Thereafter  there  was  prefented  and 
<«  given  in  to  the  meeting  a  claim  for  Hugh 
"  Dalrymple  of  Fordel,  Efq;  fetting  forth, 
"  That  the  claimant  ftands  infeft  in  the 
*'  lands  of  Powguild  and  Glenningftone, 
"  with  the  parts  and  pendicles  thereof,  ly- 
**  ing  within  the  parifii  of  Auchterderran, 
"  and  fhire  of  Fife,  but  redeemable  from 
**  him  by  the  Honourable  James  Wemyfs 
**  of  Wemyfs,  at  Whitfunday,  1777,  or  any 
**  term  of  Whitfunday  thereafter,  .on  pay- 
'*  ment  or  confignation  ot  20 1.  fterling,  and 
**  held  of  the  Crown,  all  conform  to  char- 
*'  ter  of  refignation,  under  the  Union- 
'*  feal,  of  the  faid  lands,  in  the  claimant's 
*'  favour,  dated  3  July,  1766,  and  to  his 
"  feizin  following  thereupon,  dated  21 
**  Auguft,  1766,  and  recorded  in  the  ge- 
''  neral  regifter  of  feizins  at  Edinburgh,  the 
^*  20th  day  of  September  thereafter. 

«  To 


<( 
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*'  To  inftrucft  (i)    that    the   claimant's 

title  is  a  proper  wadfet,  there  is  here- 
**  with  produced  the  difpoiition  of  the  faid 
*'  lands  by  the  faid  James  Wemyfs  in  the 
'*  claimant's  favour,  whereupon  the  faid 
**  charter  proceeds.  And,  to  inftrudt  that 
**  the  faid  lands  are  above  400  /.  Scots  of 
**  valued  rent,  there  is  produced  a  certifi- 
*'  cate  under  the  hands  of  the  clerk  and 
"  two  commilTioners  of  fupply,  bearing 
**  that  the  lands  of  Glenningftone  ftand 
"  valued,  in  the  cefs-books,  at  309/.  Scots, 
*'  and  the  lands  of  Powguild,  at  579/. 
"  Scots. 

"  Upon  thefe  titles,  Mr.  Dalrymple 
**  claims  to  be  enrolled  in  the  roll  of  free- 
*'  holders  for  the  fhire  of  Fife,  having 
**  jight  to  vote  at  the  ele(ftion  of  a  mcni- 
'*  her  of  Parliament.  The  faid  Hugh  Dal- 
"  rymple's  titles,  referred  to  in  the  claim, 
**  were  alfo  produced  to  the  meeting. 

"  It  was  objeded  to  the  faid  Hugh  Dal- 
*'  rymple,  that  he  formerly  claimed   to  be 

enrolled   in  the  county,  and  his  qualifi- 

(l)  Prove. 

N  4  **  cation 


(( 
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"  cation  was  found  to  be  infufficient. 
**  That  he  has  now  again  claimed  upon 
**  the  fame  title  ;  and  the  only  difference 
"  between  his  prefent  claim  and  the  for- 
*'  mer  one  is,  that  he  now  produces  a  dif- 
**  pofition  from  Mr.  Wemyfs  of  Wemyfs, 
*'  as  the  ground  of  his  charter ;  but  that 
*'  this  dlfpofition  will  not  aid  him,  becaufe 
**  it  appears  to  be  redeemable,  and  at 
*'  the  fame  time  is  not  a  proper  watfett^ 
**  which  is  the  only  fpecies  of  redeem- 
*'  able  right  which  gives  a  vote.  That  it 
**  has  no  refemblance  to  a  wadfett  in  any 
**  of  its  claufes,  and  is  only  a  fale  under 
*'  a  reverfion^  and  therefore  the  claimant  is 
*'  not  entitled  to  be  enrolled. 

**  To  this  objedlion  it  was  anfwered;  It 
"  is  clear,  from  the  difpofition  from  Mr. 
'«  Wemyfs,  that  Mr.  Dalrymple  is  a  pro- 
*'  per  wadfetter.  It  is  not  a  difpofition  in 
**  fecurity,  or  relief,  of  a  debt,  which  is 
**  reprobated  by  the  a(5t  of  1681  (i) ;  for 
"  in  fuch  a  cafe  the  creditor  muft  account 
<^  for   his    intromiffions.     But    here    the 

(1)  2d  Pail.  Car.  II.  cap.  ar. 

*'  claim- 
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"  claimant  Is  not  only  entuled  to  draw  the 
*«  conftant  yearly  profits  of  the  lands,  but 
**  alfo  every  cafualty  of  fuperiority,  how- 
*'  ever  much  they  may  exceed  the  fum 
*'  upon  payment  or  confignailon  whereof 
*'  the  lands  may  be  redeemed. 

**  The  meeting  having  heard  and  con«- 
♦'  fidercd  the  above  claim,  and  inf}:ru6t- 
**  ions  (i)  thereof,  and  the  objcdion  and 
'*  anfwer,  and  the  roll  being  called,  and 
**  the  votes  marked,  it  was  carried  (60  to 
*'  58)  to  enrol  Mr.  Dalrymple  j  and  the 
*'  meeting  ordered  him  to  be  enrolled  ac- 
*'  cordingly  for  the  faid  lands  of  Powguiid 
*'  and  Glenningdone,  being  888/.  Scots 
*'  q{  valued  rent." 

The  difpofition  referred  to  in  the  fore- 
going extradl,  being  the  inftrument  creat- 
ing the  eflate  by  which  Mr.  Dalrymple 
claimed  a  right  to  vote,  is  here  ilt  doWn 
at  full  length. 

(0  Proofs. 

1)  I  S  P  O- 
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DISPOSITION, 

James  Wemyrs,   Efq;  of  Wemyfs,  to 
Hugh  Dalrymple,  Efq; 

"  T  James  Wemyfs  of  Wemys,  Efqj  fu- 
**  "■-  perior  of  the  lands  and  others  un- 
"  der- written  :  Whereas  Hugh  Dalrymple 
**  of  Fordell,  Efq;  has  made  payment  to 
**  me  of  the  fum  of  20/.  fterling,  for  my 
"  granting  thefe  prefents,  whereof  I  hereby 
*'  grant  the  receipt,  renouncing  all  excep- 
**  tions  and  objedlions  in  the  contrary ; 
*'  therefore  wit  ye  me  to  have  fold,  annail- 
*'  zied,  and  difponed,  as  I,  by  thefe  pre- 
**  fents,  fell,  annalzie,  and  difpone,  to  and 
'*  in  favours  of  the  faid  Hugh  Dalrymple, 
**  his  heirs  and  affignees,  heritably,  but  re- 
•*  deemable  always,  and  under  reverfion, 
"  in  manner  after-mentioned,  all  and  hail! 
"  the  lands  of  Powguild  and  Glenning- 
"  ftone,  with  the  haill  parts,  pendicles,  and 
**  pertinents  thereof,  tenants,  tenantries, 
"  and  fervice  of  free  tenants  of  the  famc> 
"  all  lying  in  the  parifh  of 
I*  and  {hire  of  Fife,  as  the  fame  are  more 
2  **  particu- 
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**  particularly  defcribed  in  the  rights  and 
**  infeftments  thereof,  with  all  right,  title, 
*'  intereft,  and  claim  of  right,  which  I, 
*'  my  predecefTors,  or  authors,  had,  have, 
**  or  any  wife  may  have,  claim,  or  pre- 
**  tend  thereto,  or  any  part  thereof,  in 
"  time  coming  :  In  the  which  lands  I 
**  bind  and  oblige  me  to  infeft  and  feife  the 
**  faid  Hugh  Dairy mple,  and  his  forefaids, 
"  upon  their  own  proper  charges  and  ex- 
*'  pences,  to  be  holden  of  our  Sovereign 
*^  Lord  the  King's  Majefty,  and  his  royal 
**  fuccelTors,  in  free  blanch,  for  yearly  pay- 
*'  ment  of  the  blanch-duties,  and  other 
"  duties,  formerly  payable  by  me  for  the 
**  faid  lands,  and  that  by  refignation  there- 
"  of;  and  for  that  effect  to  make,  grant, 
*'  fubfcribe,  and  deliver,  all  writs  requiflte 
**  and  neceffary  :  And  for  effectuating  the 
"  faid  infeftment  by  refignation,  wit  ye  me 
**  to  have  made  and  conftitute,  as  I,  by 
**  thefe  prefents,  make,  conflitute,  and 
**  appoint 

[*  and  each  of  you,  conjun<ftly  and  feve- 

.**  rally, 
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*^  rally,  my  very  lawful  and  undoubted  pro- 
^  curators,  to  the  effedl  underwritten  -, 
**  giving,  granting,  and  committing  to 
"•  them,  my  full  power  and  commiffion, 
^  to  refign,  furrender,  upgive,  overgive, 
**  and  deliver,  all  and  haill  the  faid  lands 
**•  of  Powguild  and  Glenningflone,  with 
**  the  haill  parts,  pendicles,  and  pertinents 
**  thereof,  lying  as  aforefaid ;  together 
*^  with  all  right,  title,  intereft,  and  claim 
"  of  right,  which  I,  my  predeceflors,  or 
**  authors,  had,  have,  or  any  wife  may 
**  have  to  the  faid  lands,  or  any  part  there- 
"  of,  in  the  hands  of  our  Sovereign  Lord 
"'  the  King's  Majefty,  and  his  Highnefs's 
**  fbcceflbr?,  or  of  his  commiffioners  having 
**  power  to  receive  refignations,  and  grant 
^  new  infeftments  thereupon,  in  favours, 
"  and  for  new  infeftment  of  the  fame,  to 
'^  be  made  and  granted  to  the  faid  Hugh 
**  Dalrymple,  and  his  forefaids,  heritably, 
"  but  redeemable  always,  and  under  rever- 
**  fion,  as  follows,  viz.  Providing  always, 
*'  as  it  is  hereby  exprefsly  agreed  upon, 
**  That  the  lands  and  others  above  difponed 

**  fliall 
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**  fhall   be   redeemable,   by  me,  my  heirs 

**  and  fucceilbrSj  from  the  faid  Hugh  Dal- 

*'  rymple   and  his  forelaids,    at    the  term 

*'  of   Whitfunday    17-0   years,  or  at  any 

*'  other    term    of   Whitfunday    thereafter, 

**  by  payment- making   to   them,  or  con- 

*'  fignation  for   their   behoof,  of  the  fum 

**  of  20/.    fterling,    upon   premonition   to 

*'  be   made  to  them  forty  days   preceding 

**  the  term   of  redemption,  pcrfonally,  or 

*'  at  their  dwelling-places,  in  prefenccofa 

**  notary  and  vvitneiTes,   as  effeirs ;    and  in 

**  cafe  of  abfence  or  refufal,  the  redemp- 

**  tion-money  to  be  configned  in  the  hands 

**  of  the  cafliier  of  the  Royal    Bank,    or 

**  treafurer  of  the  Bank  of  Scotland,  upon 

**  the  peril  of  the  configner  ;   and  the  place 

"  of  redemption   to  be    within  St.  Giles's 

*'  church,    at   that  place   where    the  earl 

"  of  Moray's  tomb  is  fituated ;  and  an  ex- 

"  tra6t  of  thefe  prefents,  or  of  the  infeft- 

**  ment  to   follow  hereupon,    fliall  be  as 

"  good,  valid,  and  fufficient,  for  ufing  the 

**  order  of  redemption,    as  if  a  particular 

4  **  revcr- 


190         CASE      XXXV. 

**  reverfion  were  granted  on  a  paper 
**  apart,  with  all  folemnities  necelTary  ; 
**  a(5ts,  inftruments,  and  documents,  one 
*'  or  more,  in  the  premliTes,  to  afk,  lift, 
*«  and  raife;  and,  generally,  to  do  every 
*'  thing  thereanent  which  I  could  do  my- 
"  felf,  if  perfonally  prefent,  or  which  to 
"  the  office  of  procuratory  in  fuch  cafes  is 
'*  known  to  appertain,  promifing  to  hold 
**  firm  and  ftable  whatfoever  my  faid  pro- 
*•  curator  does,  or  lawfully  caufes  to  be 
'*  done  in  the  prem.iffes  -,  and  I  bind  and 
"  oblige  me  to  warrant,  acquit,  and  de- 
"  fend,  the  lands  and  others  above  dif- 
<*  poned,  with  this  prefent  difpofition,  and 
*'  infeftment  to  follow  thereupon,  to  be 
**  free,  fafe,  and  fure,  to  the  faid  Hugh 
*'  Dalrymple,  and  his  forefaids,  from  all 
**  perils,  dangers,  and  incumbrances  what- 
*'  foever,  at  all  hands,  and  againft  all 
"  deadly,  as  law  will ;  excepting  always 
«'  from  the  forefaid  warrandice  the  feu- 
*'  rights  and  difpofitions  of  the  property 
''  of   the   forefaid    lands  granted  by  me, 

"  my 
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**  my  predecefTors  or  authors :  And  fur- 
"  ther,  I  by  thefe  prefents,  not  only  af- 
**  fign,  transfer,  and  difpone,  to  the  faid 
"  Hugh  Dalrymple,  and  his  forefaids, 
**  the  whole  writs,  rights,  titles,  and 
*'  fecurities,  of  and  concerning  the 
**  lands  and  others  above  difponed  ; 
'*  but  alfo  the  feu-duties  and  other 
*'  cafualties  of  fuperiority,  payable  forth 
*'  of  the  faid  lands,  from  and  after  the 
*'  term  of  Whitfunday  next  to  come,  and 
*'  in  all  time  coming  during  the  not  re- 
"  demption,  as  aforefaid  ;  turning  and 
*'  transferring  the  whole  right  of  the  pre- 
"  miffes,  from  me  and  my  forefaids,  to 
**  and  in  favour  of  the  faid  Hugh  Dalrymple, 
*'  and  his  forefaids,  whom  I  hereby  furro- 
*'  gate  and  fubftitute  in  my  full  right  and 
*'  place  thereof;  impowering  them  to  up- 
*'  lift  and  receive  the  faid  feu-duties,  to 
"  grant  receipts,  difcharges,  and  convey- 
"  ances  of  the  fame,  and,  generally,  to  do 
"  every  thing  thereanent  which  I  could 
**  have  done  my felf,  before  granting  here- ^ 

»'  of;' 


192        CASE      XXXV. 

"  of;  which  affignation  I  bind  and  obh'ge 
**  me  to  warrant  as  follows,  viz.  in  fo 
**  far  as  concerns  the  writs  and  evidents, 
"  at  all  hands,  and  againft  all  deadly,  as 
"  law  will;  and  in  fo  far  as  concerns  the 
*'  faid  feu-duties,  from  my  own  proper 
"  fadl  and  deed  allenarly,  done  or  to  be 
*'  done  by  me,  in  hurt  and  prejudice 
*'  hereof:  And  I  have  herewith  delivered 
**  up  to  the  faid  Hugh  Dairy mple  the  fol- 
"  lowing  writs,  viz.  Extradl  difpofition  of 
*'  the  lands  above  difponed,  by  the  de- 
*'  ceafed  James  Earl  of  Wemyfs,  in  my 
**  favour,  therein  defigned  his  third  lawful 
*'  fon,  dated  the  13th  day  of  July,  and 
*'  regiftrated  in  the  books  of  feffion  the 
*'  17th  day  of  Auguft,  1754  years;  Char- 
^'  ter  under  the  great  feal,  and  inftrument 
**  of  refignation  thereon,  both  in  my  fa- 
"  vours,  dated  the  6th  of  Augufl:,  and 
'«'  year  laft  mentioned,  and  inftrument  of 
*'  feifin  following  upon  the  faid  charter  in 
**  my  favour,  dated  the  15th,  and  regi- 
'*  ftrate  in  the  general  regifter   of  feifins 

*'  kept 
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**  kept  at  Edinburgh,  the  qoth  day  of 
**  Auguft,  and  year  alfo  laft  mentioned  ; 
"  all  to  be  kept  and  ufed  by  the  faid 
**  Hugh  Dalrymple  and  his  forefaids,  as 
*'  their  own  proper  writs,  in  all  time  com- 
"  ing.  And  I  confent  to  the  regiftratiori 
*'  hereof  in  the  books  of  council  and  feC- 
**  fion,  or  any  other  judges  books  com.pe- 
"  tent,  therein  to  remain  for  prefervation ; 
*'  and  thereto  I  conflitute 

*'  my  procurators.  In  witnefs  whereof, 
**  thefe  prefents  are  wrote  upon  this  and 
"  the  three  preceding  pages  of  ftamped 
*'  paper,  by  Francis  Strachan,  clerk  to 
"  David  Anderfon  writer  to  the  fignet,  and 
**  fubfcribcd  by  me,  at  Wemyfs-houfe, 
*'  the  6th  day  of  May,  1766  years,  be- 
*'  fore  ,thefe  witnefles,  William  Murdoch 
**  and  George  Aedie,  both  my  fervants. 

Ja'.  Wemyss." 
fl^'i//.  Murdoch  J  iv'itncfs, 
George  Aedie,  'u;itnejs. 

Vol.  IV.  O  Mr. 


194  CASE     XXXV. 

Mr.  Dalrymple  having  been  admitted  on 
the  roll,  and  his  vote,  of  courfe  (i),  re- 
ceived, Mr.  Henderfon,  and  certain  other 
freeholders  of  the  county,  preferred  a  peti- 
tion and  complaint,  to  the  court  of  feflion, 
within  the  time  limited  by  the  ftatute  of 
1 6  Gqo,  II.  cap.  II.  §  4.  (viz.  6  Feb.) 
praying  that  his  name  might  be  expunged  j 
and  the  caufe  being  argued,  both  at  the 
bar  and  in  printed  memorials,  ov  faclums^ 
according  to  the  pradtice  of  that  court,  a 
decree  was  made,  (7  March)  by  which  the 
obje(flioris  to  the  vote  of  Mr.  Dalrymple 
were  over-ruled,  and  the  complaint  dif- 
mifTed.  On  this,  a  reclaiming  petition  (A) 
was  prefented,  and,  by  that  means,  the 
caufe  was  brought  to  a  re-hearing  but 
there  had  been  no  new  decifion,  when  the 
merits  of  the  election  came  to  be  tried  by 
the  Committee. 

The  counfel  for  Mr.  Henderfon  ob- 
jedled  to  the  legality  of  Mr.  Dalrymple's 
vote  on  two  grounds. 

(1)   16  Geo.  II.  c.  u.  §  16. 

I.  They 
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I.  They  contended,  That  the  eftate  cre- 
ated by  the  difpofition  from  Mr.  Wemyfs, 
was  a  redeemable  right,  not  within  the 
exception  of  the  ftatute  of  12  Anne,  ftat.  i. 
cap.  6,  and,  therefore,  deprived  of  the 
right  of  voting,   by  that  ftatute. 

The  preamble  of  the  ftatute  recites, 
**  That  of  late  feveral  conveyances  of 
**  eftates  had  been  made  in  truft,  or  re- 
**  deemable  for  elufory  fums,  no  ways 
"  adequate  to  the  lands,  on  purpofe  to 
"  create  and  multiply  votes  in  elections 
**  of  members  to  ferve  in  Parliament,  for 
'*  that  part  of  Great  Britain  called  Scot- 
**  land,  contrary  to  the  true  intent  and 
**  meaning  of  the  laws  in  that  behalf." 

And,  by  §  3.   it  is  enaded, 

"  That  no  infeoffment  taken  upon  any  re- 
"  deemable  right  whatfoever,  (except  pro- 
*•  f>er  wadfetts,  adjudications,  or  apprifmgs, 
"  allowed  by  the  a<5t  of  Parliament  relating 
*»  to  eledlions,  in  1681,)  (ball  entitle  the 
"  perfon  fo  infeoft,  to  vote,  or  be  eleded, 
O  2  «*  at 
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«*  at   any   eledion  in   any    Ihire  or  ilew- 
"  artry." 

II.  In  the  fecond  place,  they  contended. 
That  the  felfin  given  to  Mr.  Dalrymple, 
in  confequence  of  the  difpolition  from  Mr. 
Wemvfs,  was,  on  the  face  of  the  inftru- 
ment  of  felfin,  void. 

It  appeared,  by  that  inftrument,  that,  agree- 
ably to  the  forms  of  the  Scotch  law,  (which 
retains,  in  a  great  meafure,  the  ancient  feudal 
folemnitiesin  the  conveyance  of  real  proper- 
ty) one  Robert  Held  had  adled  as  attorney  for 
Mr.  Dalrymple,  and  one  JohnMorris  as  Iheriff 
fpecially  conftltuted  for  the  purpofe  of  per- 
forming the  ceremony  of  delivering  feifin, 
by  virtue  of  the  precept  contained  in  the 
charter.  That  Reid,  in  the  capacity  of 
Mr.  Dalrymple's  attorney,  had  produced 
the  charter,  and  precept  therein  contained, 
.and  had  delivered  them  to  Morris  the 
fherifr,  requiring  him  to  perform  his  office. 
That  the  faid  llieriff  had  received  the  char- 
ter into  his  hands,  and  delivered  it  to  the 

notary- 
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notary-public,  to  be  read  and  explained  to 
the  witntfTes,  which,  accordingly,  the  no- 
tary did. — Then  come  the  following  words: 

"  Foji  cujus  quidem  &c.  prasfatus  Robertus 
"  Rcid  \icecomes  in  bac  parte  fihi  inde 
**  commijjci.  Jlatum  6?  fajinam  hereditariam^ 
*'  Jed  rcdimabilem  femper^  &  Jiib  rc-verfione 
*'  modo  fradiSl.  pariter  ^ pojfcjjionem  aElua- 
*•  Av;/,  rcalem  &  co?'porale?fi ,  tctarum^  (^c, 
**  aliaque  fiipramenthnat.  didl.  Hugoni 
'*  Dairy niple,  per  ddibcrationem  t erred  ^ 
**  lapidis  fundi  diet,  t  err  arum,  in  nmnibus 
*'  di^.  'Jobnanis  Al orris,  tanquani  aOor- 
**  nati  antedict.  fecundum  ienorevi  di5i, 
"  cnrtce,  &  pracepti  Jafince  Jiipra-inferf, 
"  ifiibi  content.  &  dijpenfationes  content. 
*'  indicf.  carta,  dedity  tradidit^  pariterque 
"  delibcravit.  Super  quibus  omnibus  z^  Jin- 
*'  gulis,  diet.  Johannes  Morris,  tanquam 
*'  adornatus  antcdidt.  a  me,  notario publico^ 
*'  boc  prajens  publicum  injlrumentum,  Jeu 
*'  plura  publica  injlrv.menta,  Jibijiui  petijtl* 

The  inftrument  imports,   therefore,  that 
Jlobert  Reid,    who    appeared   as   attorney* 
O  3  for 
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for  Dalrymple,  a6led  as  Jloeriff  in  deliver- 
ing feifin,  and  that  John  Morris,  who  ap- 
peared as  fheriiF,  aded  as  attorney  in  re- 
ceiving it  (B). 

Thefe  fafts  and  circumftances  u'ere  ne- 
ceffary  to  be  ftated  previous  to  the  argu- 
ments of  the  counfel,  which  were  as  fol-r 
lows  : 

Counsel  for  the  petitioner. 

Ift  Point.]  The  ftatute  of  1681,  which 
is  the  ground-work  of  the  laws  concern- 
ing the  election  of  the  members  for  coun- 
ties in  Scotland,  in  afcertaini ng  what  fort 
of  eftates  fliall  give  a  right  to  vote,  fpeci- 
fies  adjudications  and  apprifings,  after  the 
expiration  of  the  legal  reveriicn  (/.  e.  the 
time  within  which  it  is  competent  to  the 
original  proprietor  of  the  land  to  redeem 
it)  and  f roper  nvadfets  (i).  No  particu- 
lar provifion  was  then  made,  or  thought 
necelTary,    to   deprive    other     redeemable 

(i)  3  Pari.  Car.  II.  c.  21. 

rights. 
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rights,  or  trufl:  eftates,  of  the  right  of 
voting.  But,  as  a  feat  in  Parliament  grew 
daily  more  and  more  an  obie(ft  of  ambi- 
tion, orinterefl,  it  became  a  practice,  among 
perfons  poflefTed  of  Urge  ellate?,  to  par- 
cel them  out  in  portions  of  fufficient  va- 
luation to  carry  a  vote,  among  their  friends 
and  dependents,  but  referving  to  them- 
felves  a  power  by  which,  as  foon  as  the  turn 
was  fcrved,  they  might  recal  this  fliadow 
of  property  which  they  had  conveyed 
away. 

It  is  eafy  to  fee  that  the  ccnfequcnce 
of  this  abufe  necelTarily  was,  to  throw  the 
election  of  the  members  into  the  hands  of 
a  few  men  of  overgrown  fortunes;  and  they 
too  were  commonly  peers.  The  evil  was 
grown  fo  exorbitant  towards  the  end  of 
the  reign  of  Qu^een  Anne,  that  the  inter- 
pofition  of  the  legiflature  was  neceffary, 
to  put  a  llop  to  it.  Accordingly,  a  law 
pafltd,  depriving  all  trufl  eflates  and  re- 
deemable rights  whatfoever  of  the  right 
of  voting. — There  was,  however,  an  cx- 
O  4'  ception 
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ception  in  favour  of  fuch  adjudications  and 
apprifings   as    were  allowed  by  the   a6l  of 
1 68 1 5   and    of  proper  ivadfets.     Adjudica- 
tions and  apprifings,  after  the  law  has  pre- 
cluded the  original  tenant  from  the  power 
of  redemption,  are,  in  truth,  no  longer  re- 
deemable, and  fothe  only  fort  of  redeemable 
right  to  which  a  right    of  voting  was  al- 
lowed by  the  flatute  of  Queen   Anne,  was 
a  proper  wadfet.     It  will,  therefore,  be  in- 
pumbent    on    the   counfel    for    the   fitting 
member,     to   fliew  that  Mr.    Dalrymple's 
fsftate  is  2l  proper  wadfety  in    order  to   fup- 
port  the   legality  of  his    vote.     They  will, 
probably,  not  contend  here,    as  was  done 
in  the  court  of  feffion,    that  a  Jale  under 
reverfion,  or,   according   to   the   expreflion 
of  the  Roman  law,  Jub  pacio  de  retroveti- 
dendoy  the  intereft  of  the  vendee  in  fuch 
eftate  being  lefs,  or  not  more,  precarious  than 
that  of  a  wadfetter,  is  not  within  the  fpirit 
or  meaning  of  the  ftatute.    The  proper  way 
to  anfwer  this  would  be  to  read  the  words 
of  the  flatute  -,  for  it  is  impoflible  to  under- 
*  flan^ 
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(land  thofe  words  otherwire  than  that  every 
redeemable  r'ijht  whattbevcr,  which  is  not 
a  proper  wadfet,  is  thereby  dc^prived  of  the 
right  to  vote. 

It  is  not  difficult  to  explain  why  the  ex- 
ception in  favour  of  wadfets  took  place.  For- 
merly, before  the  introdud;ion  of  commerce, 
and  the  ei\x  lidiment  of  banks,  almofh  the 
only  way  of  railing  money  was  by  the  im- 
pignoration  of  land,  and   the   way  of  pay- 
ing   the  intereft  of  the  debt  was    by  fuf- 
fering   the    lender     to   receive    the    rents. 
When  he  received  them   unaccountably^  as 
the  phrafe  is ;  that  is,  when  he  was  to  truft 
to  the  rents  for  his   interell: ;  to  enjoy  the 
benefit,   if  they  exceeded    the    regular   in- 
tereft,  and  to  undergo  the  lofs,  if  they  fell 
fhort,  paying   the   public  burthens  at    the 
the  fame  time,   then  his  efiate  was  called  a 
proper  njuadfct.     If,  on  the  contrary,  he  was 
to  account  for  the  rents  to  the  borrower,  and 
only    dedu(fl    his     regular  Jntereft,     when 
there  was  an   excefs,  or  receive  what  was 
neceflary  to  make  it   up,  when   there  was 

a  defi- 
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a  deficiency  (as  is  the  pradlce  In  the  cafe 
of  heritable  bonds,  the  common  form 
of  landed  fecurity  in  modern  times),  then 
his  ertate  was  called  an  improper  wadfet  (i). 
There  were  many  circumftances  which 
contributed  to  continue  the  poiTeffion  of 
eftates,  thus  impignotated,  in  the  hands  of 
the  wadfetter.  As  they  were  often  pledged 
for  their  full  value,  it  was  hardly  the 
intereft  of  the  reverfer,  for  fo  the  perfon 
entitled  to  redeem  is  called  in  the  law  of 
Scotland,  to  repay  the  fum  and  refume  the 
eftate.  The  fcarcity  of  money  made  it 
difficult  to  raifc,  in  uny  other  way,  what 
was  neceffary  for  that  purpofe.  In  the 
Highlands,  as  the  wadfetters  were  gene- 
rally perfons  belonging  to  the  clan,  and  the 
reverfer  the  chieftain,  this  fort  of  relation 
formed  a  bond  of  union  betwixt  them, 
which  it  would  have  been  dangerous  and 
impolitic  to  diiTolve.  By  thefe  means  it 
happened,  that,   in  1681,  and  even  at  the 

(i)  Erfk.  Fol.  Inft.  p.  301,  302. 

I  begin- 
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beginning  of  the  prefent  century,  a  great 
deal  of  the  property  in   Scotland  was  held 
in  the  form  of  wadfets,  and,  as  the  proper 
wadfetter  was,  while  the  eflate  continued 
unredeemed,   in  every  refpec^  the  complete 
owner  of  the  land,  it  was  thought  juft,  in 
3 68 1,    to    admit   him,  inftcad   of  the  re- 
verfer,  to  vote  for  the  commiflioner  of  the 
fliire,  and,   in  the  12th  of  Queen  Anne,  to 
continue    what     had     been     provided     in 
that  refpeil  by  the    former    ftatute.     But 
the  cafe   has  altered  extremely  fince  that 
time.     Wadfets  of   bare  fuperiorities    (i), 
when  the  a6l  of  Queen  Anne  pafTed,   were 
totally  unknown.     Now,  on  the  contrary, 
wadfets    of    any  other   kind   are     equally 
unknown.     An    example    of   a    bond  fide 
wadfet  of   lands,   as  a  fecurity  for  money 
lent,  or  created  for  any  other  purpofe  but 
that    of  making  a  fictitious  vote,    fcarcely 
exifts  at  this  day  in  Scotland. — The   anci- 
ent   wadfets    continued    longefl     in     the 

(1)  VidefuprOi  vol.  ii.  p.  359.     Note  (B). 
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northern  counties,  for  the  reafons  already 
given  ;  but  the  event  of  the  lad  rebellion, 
and  the  meafures  (ince  purfued,  having  in 
a  manner  put  an  end  to  the  clans,  the 
great  men  found  it  both  fafe  and  advan- 
tageous to  redeem  the  remaining  vvadfets  on 
their  ellates,  which  they  accordingly  did. 

If  the  legiflature  had  forefeen  the  grofs 
abufe  which  was  to  be  made  of  the  ex- 
ception in  favour  of  proper  wadfets,  in  the 
ftat.  of  iq  Anne,  no  reafonable  man  can 
entertain  a  doubt,  but  that,  at  that  time^ 
they  would  have  taken  care,  by  a  proper 
and  explicit  provifion,  to  prevent  it.  But, 
as  that  was  not  done  ;  and  as  votes,  for 
naked  fuperiorities  (i),  and  wadfets  offupe- 
riorities,  have  been  determined  to  be  legal 
by  the  court  of  feffion,  and  the  Houfe  of 
Lords,  it  is  now,  perhaps,  too  late,  for  any 
other  authority  but  that  of  Parliament,  to 
invalidate  them.  However,  lince  votes  of 
this  fort  are  clearly  li6titious,  contrary  to 
the  true  fpirit  of  the  a6l  of  Queen  Anne, 

(i)  It  was  admitted   that  Mr.    Dalrymple's  eftatc 
>Vas  only  ihcfuperiority. 
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and  founded  on  a  mere  legal  fraud,  the  Com- 
mittee, who  are  the  proper  judicature  for  the 
interpretation  of  that  act,  will  expect  that  a 
redeemable  right  of  a  fuperiority  fliould 
appear  evidently  and  indifputably  to  be  a 
proper  ivay}t,  before  they  will  determine 
that  the  holder  of  it  is  entitled  to  vote. 

Befides  the  natural  jealoufy  which  this 
court  ought  to.have  of  all  attempts  to  in- 
vade the  fubftan'ial  rights  of  eledors,  by 
the  creation  of  fiditious  votes,  the  efta- 
blirhcd  rules  of  conftru(ftion  require  parti- 
ticular  ftridtnefs  in  deciding  the  prefent 
qucftion.  The  general  provifion  of  the 
flatute  is,  that  no  redeemable  right  inlands 
fliall  communicate  a  right  to  vote.  From 
this  general  provifion,  proper  wadfets  are 
excepted.  Now,  it  is  a  fettled  maxim  of 
law,  that,  where  there  is  a  general  pro- 
vifion and  a  particular  exception,  the  pro- 
vifion fhall  receive  as  large  a  conftrudtion, 
and  the  exception  as  Jiricl  an  one,  as  the 
words  will  bear. 

But,  when  the  nature  and  efi^ential  qua- 
lities   of   a  proper    wadfet    arc    explained, 

according 
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according  to  the  authority  of  the  bcH; 
writers  on  the  law  of  Scotland,  it  will  be 
evident  that  they  are  entirely  wanting  to 
Mr.  Dalrymple's  eftate,  which  is  not  a 
wadfet,  but  a  right  by  fale,  under  redemp- 
tion. 

A    wadfet  being",    as    has   been    already 
n:ientioned,    an  impigjioration  of  land,    al- 
though there  is  perhaps  no  technical  form 
of  words    neceffary  to   conftitute   fuch    a 
right,   yet  it  mufl  appear,   from  the  inftru- 
ment  by  which  it  is  conveyed,  that  it  is  a 
pledge^  and  that  the  reverfer  and  wadfetter 
ftand  in  the  relation  of  debtor  and  creditor  to 
each  other.     Hence  it  muft  be  dated,  either 
that  the  land  is  granted  in  wadfet  -,  or  that 
if   is   conveyed    in   confequence   of   money 
advanced^  or  lent  \  or  it  muft  be  called  a 
fecurity  ;  or  the  deed  muft  contain  a  claufe 
of  requiftion^  empowering  the  wadfetter  or 
lender  to  redemand   his    money.    Such    a 
power,  particularly,   is  of  the  very  effence 
of  a    wadfet 'y   and,   if  there   is  no    dired: 
claufe  to  that  effed:,  it  muft,  at  leaft,  appear 
from  the  purview  of  the  inftrument.     In 

fhort, 
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(hort,  there  muft  be  words  in  ft  fufficient 
to  afcertain  the  relation  of  borrower  and 
lender  between  the  two  parties.  Where  that 
clearly  appears  on  the  face  of  the  deed, 
wt)rds,  otherwife  importing  a  y2?/^,  will  not 
prevent  its  being  a  ivadfet  j  but,  if  there  is 
nothing  importing  fuch  a  relation,  and 
words  oi  fale  only  are  ufed,  then  it  is  im- 
poflible  to  confider  it  as  any  thing  elfe  but  a 
complete  fale.  This  is  exadly  the  cafe  of 
the  difpofition  to  Mr.  Dalrymple,  which  is 
in  the  form  of  a  deed  of  fale,  and  con- 
tains none  of  the  expreilions  juft  ilated, 
nor  others  tantamount  to  them.  Tiiere  is 
in  it  a  covenant  for  the  deHvery  of  all  the 
title-deeds  to  Mr.  Dalrymple.  This  is 
confiantly  the  practice  in  the  cafe  of 
fales;  but,  in  wadfcts,  the  reverfer  retains 
the  deeds,  and  only  flipiilates  to  deliver 
them,  if  required.  In  like  manner,  there 
is  no  covenant  with  regard  to  the  payment 
of  the  expcnces  attending  the  tranfadion,  in 
cafes  of  fale;  and  there  is  no  fuch  covenant 
in  the  deed  in  queftioni  but,  in  loans,  it  is 

always 
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always  provided,  that  the  borrower  fhall 
pay  the  expences. 

In  Dallas's  flyles,  we  find  the  form  of  a 
proper  wadfet  fet  forth,  to  which  the  dif- 
pofition  to  Mr.  Dalrymple  bears  no  more 
refemblance  than  it  does  to  a  contradl  of 
marriage.  The  precedent  in  Dallas  recites, 
that  money  had  been  advanced  to  the  reverfer, 
to  enable  him  to  pay  his  debts,  in  confidera- 
tion  of  which  he  '*  Je/Is,  amialzies,  a?id 
"  difpones^'  Szc,  And,  among  other  cir- 
cumftances  charadteriftic  of  a  loan  and 
pledge,  there  is,  as  well  as  the  claufe  of  re- 
demption, a  fpecial  claufe  of  reqtiififion,  by 
"which,  if  the  wadfctter  fhould  chufe  to 
call  for  his  money,  the  reverfer  is  bound  to 
repay  it,  and  take  back  his  land  (j). 

In  the  fame  manner  Lord  Stair,  in  his 
Title  of  wadfets,  conliders  them  as 
pledges  in  fecurity  for  money,  and  calls 
the  reverfer  the  debtor  {2) ;  and,  from  §  22 
of  that  Title,   it  is  evident  that  he  con- 

(1)  Dallas,  Styles,  p.  709,  to  718. 

(2)  B.  2.  Tit.  10. 
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fiders  the  power  of  requlfitlon  in  the  wad- 
fetter  or  creditor  as  eflential  to  a  wadfet. 

In  the  Supplement  to  Spottifwoode's  Styles, 
which  is  a  book  of  coniiderable  authority, 
we  find  the  fame  idea  of  a  wadfet.  The 
defcription  there  given  of  it  is,  that  **  It 
"  is  a  right  whereby  lands,  or  others  paf- 
*'  fing  by  infeftment,  are  impignorated  for 
"  the  Jecurity  of  a  fpccial  fiim  ( 1 )."  After 
this  definition,  the  form  of  a  wadfet  is 
given,  in  which  the  eftate  granted  is  called 
a  wadfet,  in  the  body  of  the  deed  ;  and  it 
likewife  contains  an  exprefs  claufe  of  rc- 
quifition. 

lid  Point.]  By  the  law  of  Scotland, 
when  an  ellate  is  conveyed  from  one  to 
another,  the  charter  granted  by  the  fuperioi* 
to  his  new  vaflal  mufl:  contain  (2)  what  is 
called  a  precept  of  feizin  ;  that  is,  a  com- 
mand from  the  fuperior  to  his  ha'ilie  \  or, 
wheie  the  fuperior  is  the  King,   to  a  llierifF 

(1)  Tit.  iii.  §  3.  p.  139. 

(2)  By  rtat,  1672,  cap.  7. 

Vol.  IV.  P  par- 
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particularly  conftltuted  for  that  purpofe  (i}, 
to  give  feizin  of  the  eftate  to  the  vaffal  or 
his  attorney,  by  the  delivery  of  the  proper 
fymbols.  The  execution  of  this  precept 
is  certified  by  an  inftrument  of  feizin,  /.  t\ 
the  atteftation  of  a  notary-public,  that  pof- 
fellion  was  truly  given  in  purfuance  of  the 
precept.  The  inflrument  of  feizin  recites 
the  whole  ceremony  obferved  on  taking 
the  infeftrnent,  which  is  as  follows  :  Firft, 
the  vafl'al,  or  his  attorney,  appears  on  the 
lands,  and,  delivering  the  precept  to  the 
baillie  or  fherifF,  it  is  by  him  delivered,  in 
the  prefence  of  witnelTes,  to  the  notary,  who 
reads  it;  after  which,  the  baillie,  or  flierifF, 
delivers  to  the  vaffal,  or  his  attorney,  earth 
and  (lone  of  the  lands.  Then  the  vaflal,  by 
himfelf  or  his  attorney,  takes^  injiruments  in 
the  hands  of  the  notary,  (that  is,  requires 
an  atteftation  of  him,)  before  the  wit- 
neffes,  that  he  hath  received  feizin  in  due 
form.     The  inQrumcnt  of  feizin,  contain- 

(0  By  flat.    1540,  cap.    jj.    1555.   cap.   34.    and 
1606.  cap.  15. 
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ing,  as  was  juft  mentioned,  the  hidory  of 
this  tranfadion,  being  drawn  up  by  the 
notary,  he  fubjoins  an  atteftation  of  the 
truth  of  the  facfts,  and  it  is  then  fubfcribed 
by  him  and  the  witnefles. 

From  the  form  and  folemnity  of  this 
writing,  it  is  apparent,  that  it  is,  and  is 
intended  by  the  law  to  be,  the  only  evi- 
dence of  the  felzin  j  and,  whenever  any 
palpable  defeat  or  abfurdity  in  the  manner 
of  giving  the  feizin  is  flatedon  the  face  of 
the  inftrument,  it  mart:  be  inferred  that 
the  feizin  fo  given  was  void  ;  and  that  the 
new  vaflal  never  was  put  into  legjl  pof- 
feflion  of  the  eftate.  Now  fuch  an  ab- 
furdity does  appear  on  the  face  of  the  in- 
ftrument  of  feizin  in  the  prefent  cafe  j  for 
it  recites  that  Robert  Reid,  who  was  Mr. 
Dalrymple's  attorney,  and  ought  to  have 
rrceived  feizin  from  John  Morris,  the 
fheriff,  delivered  feizin  to  Morris ;  that  is, 
the  intended  valTal  delivered  the  fymbols  of 
pofl'efTion  to  the  fuperior.  It  is  manifeff, 
that  fuch  an  a<ft  could  not  veft  the  pofleflion 
P  2  in 
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in  a  man,  who,  not  being  fclzed,  was  to 
have  received  feizin  from  his  intended  fupe- 
rior.  In  fhoft,  the  whole  tranfadion  was 
a  mere  nulHty.  That  there  are  advantages 
attending  the  feudal  forms  of  changing  the 
pofl'effion  of  lands,  is  generally  admitted 
even  by  the  lawyers  of  this  country  (i), 
where  they  have  in  a  great  meafure  fallen 
into  difufe  :  Be  that,  however,  as  it  may, 
while  they  continue  part  of  the  law  of 
Scotland,  they  muft  be  adhered  to,  becaufe 
a  deviation  from  them  in  one  inftance, 
would  be  a  precedent  for  relaxation  in 
others,  and,  in  the  end,  would,  beget  the 
utmoft  confufion  and  diforder. 

As  Mr.  Dilrymple,  therefore,  does  not 
appear  ever  to  have  had  legal  feizin,  or  pof- 
felfion  of  the  eft  ate,  his  vote  muft  be  dif- 
allowed  on  that  ground,  even  if  the  eftate, 
meant  to  be  conveyed  to  him,  had  been 
of  fuch  a  nature  as  would  have  entitled  him, 
when  feized,  to  the  privilege  of  voting. 

The  late  decifion  of  the  court  of  (eC- 
fion  on  this  fubjedt,   though  it  will  not  be 

(1)  Bl.  vol.  ii.  p.  337.  3|2. 

pre- 
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pretended  that  it  can  bind  the  concurrent 
and  fiiperior  juiifdidiion  of  this  Committee, 
may  perhaps  be  urged  as  an  authority 
which  ought  to  weigh  here;  being  the 
judgment  of  a  court  competent  to  the  tri;il 
of  the  caufe,  and  converfant  in  queftions 
of  this  fort.  To  obviate  any  advantage 
the  counfel  for  the  fitting  member  may 
hope  to  derive  from  it  in  that  light,  it  will 
only  be  neceflary  to  relate  the  manner  in 
which  the  judgment  was  given,  and  what 
palTed  in  the  court,  on  the  occafion. 

[^  Here  the  counfel  for  the  fitting 
member  infifted,  that  it  was  improper  to 
go  into  the  hirtory  of  what  had  palled  in 
the  court  below,  as  it  depended  upon  fadts, 
which  could  only  be  proved  by  evidence ; 
and  that  fuch  evidence  would  be  incom- 
petent, as  entirely  immaterial  to  the  caufe. 
The  counfel  for  the  petitioners  anfwered, 
by  faying,  that  they  did  not  mean  to  pro- 
duce evidence  of  thofe  fads,  but  merely  to 
ftate  them  as  matter  of  argument,  agree- 
ably to  the  condant  pradice  in  courts  of 
V  3  jullicc, 
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juQice,  when  it  is  thought  neceflary  to  in- 
validate the  authority  of  any  cafe,  by  an 
account  of  particular  circumflances  attend- 
ing the  determination. 

The  Committee  over-ruled  the  objec- 
tion, and  direded  the  counfel  for  the  peti- 
tioner to  proceed.) 

When  the  caufe  came  to  be  decided  at 
Edinburgh,  there  were  but  ii,  of  the  15 
judges,  prefent  on  the  bench.  The  lord 
prefident  being  abfent,  the  fenior  judge,  by 
the  conftitution  of  the  court,  was  toprefide, 
and  had  the  right  of  a  cafting  vote  in  cafe 
of  an  equality  *.  It  happened,  that  the 
judge,  to  whom  that  province  then  fell,  had 
voted  for  the  fitting  member  at  the  elec- 
tion ;  that  is,  he  had  done  what  amounts 
to  the  fame  thing ;  for  he,  and  another 
voter,  in  the  intereft  of  the  petitioner,  had 
agreed  both  to  be  abfent.  It  is  evident, 
from  the  a6l  of  Parliament  under   which 

*  In  the  court  of  fefllon,  the  prefident,  or  judge 
prefiding  in  his  room,  has  no  vote,  unlefs  when  the 
Other  judges  on  the  bench  are  equally  divided. 

the 
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the  Committee  fits,  that  the  fenfc  of  the 
legiflature  is,  that  perfons  having  voted  at 
an  eledion,  ought  not  to  fit  in  judgment 
upon  the  merits  of  fiich  election.  Such  a 
perfon,  if  a  member  of  Parliament,  is,  by 
the  ftatute  of  10  Geo.  III.  cap.  16.  (i),  ex- 
prefsly  excluded  from  being  chofen  of  a 
Committee,  appointed  to  try  the  merits  of 
any  petition  complaining  of  the  eledtion  at 
which  he  had  given  his  vote.  Hov/ever,  as 
there  is  no  dired  provifion  to  prohibit  a 
lord  of  feffion,  who  votes  at  an  ele<5lion, 
from  adding  as  judge  in  a  caufe  on  the  de- 
cifion  of  which  the  fate  of  the  eledlion  is, 
in  the  event,  to  depend,  the  gentleman 
alluded  to,  not  only  concurred  in  the  judg- 
ment, but,  in  fa(ft,  determined  the  caufe,  by 
means  of  his  cafting  vote.  Both  points 
having  been  argued  at  once,  feveral  of  the 
lords  delivered  their  opinions;  and  that 
judge  expreffed  himfclf  in  fuch  a  manner, 
that  the  by-ftanders,  who  heard  him,  un- 

(.)  §  6. 
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derl^.ood,    that    he    did    not    think     Mr, 
Dalrymple's     eftate      a      proper      wadfet. 
When    the    votes   came    to    be   colledled, 
the  queilion  (hould  have  been  general,  in 
the   terms  of  the    petition,    to    this  effedt, 
*'  Shall  Mr.  Dalrymplc  be  expunged  from, 
*'  or  continue   on,    the    freeholders    roll." 
But,  it  being  propofed  that  feparate  quef- 
tions   fliould   be  put   on   each   of  the  two 
pointF,    that    extraordinary    method    was 
adopted;     and,    the    firll    queftion   being, 
«'  Whether  the  feizin  was  valid  or  void," 
it  was  determined  to  be  valid,  by  a  ma- 
jority of  fix  to  four.  Then  the  fecond  quef- 
tion was  put,  on  the  validity  of  the  objedion 
to  the  eflate  of  Mr.  Dairy m pie  ;   and,  there 
being  a   divifion   of  five   to   five   on    that 
point,  the  prehding  judge  gave  his  cafting 
vote  in  favour  of  Mr.  Dalrymple  ;  contrary 
to  the  fentiments  he  was  underflood  to  enter- 
tain when  he  delivered  his  opinion.     Upon 
comparing  the  votes  on  the  two  queftions, 
jt   appeared   that  an  unqueftionable  majo- 
rity of  the   Iprds,  thought  (fome,    becaufe 
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the  eflate  was  not,  in  their  opinion,  a 
proper  wadfet ;  feme,  becaufe  they  con-^ 
Ijdered  the  fcizin  as  void)  that  Mr.  DaU 
rymple  had  no  right  to  be  on  the  roll. 
Yet,  by  a  ftrange  Iblecifm,  arifing  from  the 
making  feparate  queftions  on  the  two 
points,  when  the  general  queftion  came  to 
be  put,  the  following  interlocutor  was  pro- 
nounced : 

"  The  lords  having  confidered  this  peti- 
"  tion,  and  complaint,  &c.  repel  the  ob- 
*'  jedions,  and  difmifs  the  complaint." 

The  impropriety  of  this  mode  of 
deciding  a  caufe,  cannot  efcape  the 
Committee ;  and  the  numerous  and 
grofs  inconveniencies  which  would  flow 
from  it,  will  occur,  without  being  par- 
ticularly pointed  out.  The  bufinefs  of 
a  court  of  judicature  is,  to  determine  the 
rights  of  the  parties  to  the  fuit,  not  to  moot, 
and  decide,  abflradt  points  of  law  ;  but,  ac- 
cording to  the  method  adopted  in  this  cafe, 
it  is  evident,  that  a  party  might  have  the 
yvhole  court,  without  one  diflcnting  voice,  in 
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his  favour,  and  yet  the  judgment  be  given 
for  his  opponent.  Every  feparate  argument 
might  be  made  the  ground  of  a  feparate 
queftion  i  and,  if  there  were  ii  points  or 
arguments,  ii  judges,  and  a  (ingle  judge 
againft  the  oppofite  party  on  each  point ; 
and  therefore,  each  of  the  ii,  upon  a  gefie- 
ral  queftion,  obliged  in  confcience  to  vote 
againft  him  j  yet,  lo  being  for  him  on 
each  feparate  point,  the  decilion  v^^ould 
be  in  his  favour.  The  courts  of  law  in 
England,  aware  of  this  manifeft  abfurdity, 
never  feparate  the  points  of  a  caufe,  when 
they  come  to  give  judgment;  but,  each 
judge  ad:ing  upon  his  own  reafons,  and 
delivering  thofe  reafons,  if  he  fo  thinks  fit, 
the  judgment  is  given,  generally^  for  the 
plaintiff  or  defendant  (C). 

Counsel  for  the  fitting  member. 

In  order  to  enter  properly  on  the  prefent 
argument,  it  will  be  of  ufe  to  trace,  in  a 
few  words,  the  progrefs  of  the  jurifdidion 
for  the  trial  of  queftions  concerning  the 
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clcdion    of   commilTioners    for    fhires  ia 
Scotland. 

In  1597,  by  a  ftatute  of  that  year(i), 
it  feems  to  have  been  the  intention  of  the  le- 
giflature  of  that  country,  to  give  fome  degree 
of  judicial  power,  with  regard  to  eledtions, 
to  the  lord  Regifter,  for  he  was,  thereby,  au' 
thorized  to  rejedt  commiffions  (/.  e,  returns) 
which  appeared  not  to  be  properly  exe- 
cuted. There  is  no  account,  however,  to 
be  found  in  the  records,  of  his  ever  having 
executed  that  authority  j  nor,  indeed,  can 
any  velliges  of  controverted  cledions  be 
difcovered,  before  the  ad  of  1681(2)  put 
the  rights  of  election,  and  every  thing  re- 
lating to  that  fubjecft,  on  a  new  footing. 
From  that  time,  all  difputes  concerning 
titles  to  vote,  were,  in  the  firft  inftance,  to 
be  tried  in  the  meeting  of  freeholders ; 
and,  if  the  parties  were  not  fuisfied  with 
their  dccifion,  they  were  to  be  then  carried 
to  Parliament.     The  Parliament  of  Scot- 

(i)  Cap.  276.  (2)  Cap.  21. 
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land  being  a  court  of  common  law,  there 
was  no  impropriety  that  fuch  difputes 
fliould  be  tried  there,  even  when  they  did 
not  afFed,  or  arife  on  the  occadon  of,  any 
particular  eledion. — At  the  fame  time,  a 
fubfidiary  jurifdidlion  was  beftowed  on  the 
court  of  fefllon  when  the  Parliament  hap- 
pened not  to  fit,  which,  in  thofe  days,  was 
frequently  the  cafe. 

Thus  the  law  continued  till  i6 
Geo.  II.  when  a  new  jurifdidion  was  be- 
flowed  on  the  court  of  feflion,  the  former 
having  been,  in  a  manner,  annihilated  by 
the  frequency  of  Parliaments  after  the 
Union. — It  is  remarkable  that  the  ftatute, 
giving  this  new  jurifdidtion,  fays  nothing 
about  the  Houfe  of  Commons.  It  has, 
therefore,  been  a  matter  of  doubt,  whether 
that  member  of  the  legiflative  body  pof- 
feffes  the  appellate  authority,  which  was 
formerly  lodged  in  the  Scotch  Parliament, 
relative  to  the  qualifications  of  freeholders. 
In  the  cafe  of  Clackmannan,  determined 
Jaft  year,  the  Committee  thought  that  they 

were 


FIFE.  221 

were  bound  by  the  limitation  in  the  fta- 
tutc  of  1 6  Geo.  II.  cap.  ii.  (i).  It  may 
be  queftioned  whether  they  were,  or  were 
not,  right,  in  that  opinion  ;  however,  ac- 
cording to  their  refolucion,  it  muft  follow, 
that  Committees  are  equally  bound  by  the 
whole  of  the  a6t;  and,  therefore,  it  deferves 
the  confideration  of  the  prelent  Committee 
how  far  they  can,  confidently  with  the  uni- 
formity of  decifion,  entertain  the  prefent 
quellion  concerning  Mr.  Dalrymple's  vote, 
after  a  judgment  of  the  court  of  feffion. 

One  of  the  provifions  of  the  ftatute  of 
1681  was,  that  no  objections  to  a  free- 
holder's bein^  on  the  roll  (hould  be  com- 
petent  in  the  appellate  jurifdidion,  which 
had  not  been  taken,  and  rtated  formally  in 
writing,  in  the  court  of  freeholders.  The 
point  of  the  fuppofed  defed:  in  Mr.  Dal- 
rymple's feizin,  was  never  mentioned  at 
the  eledion-meeting ;  nor  was  it  inferted 
in  the  petition  and  complaint,  nor  ever 
darted  in  the  court  of  felTion,  till  the  coun- 

(1)  Si'l>ra,  vol.  ii.  p.  358. 
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fel  for  the  petitioner  mentioned  it,  ore 
temts^  on  the  day  when  the  caufe  came  to 
be  decided.  If,  therefore,  the  above-men- 
tioned provifion  were  ftill  in  force,  that 
point  could  not  have  been  brought,  by  any 
complainants,  either  before  the  lords  of  {q(- 
fion,  or  the  prefent  Committee. 

By  fed:.  4.  of  16  Geo.  II.  cap.  11.  the 
power  of  complaining  of  a  perfon's  being 
on  the  roll  is  given  to  freeholders,  though 
not  prefent  at  the  Michaelmas  or  election 
meeting  (i).  It  is  a  fair  inference  from 
this  claufe,  that  it  is  competent  to  abfent 
freeholders  to  make  objedions  not  ftarted 
at  fuch  meeting,  and,  with  regard  to  them^ 
therefore,  the  court  of  fcffion  has  been  in 
the  right  in  conllruing  this  claufe  as  a  re- 
peal of  the  provifion  of  1681,  and  as  giv- 
ing them  fel  ves  an  original  ]\\ui^\^\Qi\  on  the 
complaints  of  fuch  perfons.  But  is  it  not 
ftraining  the  ftatute  of  i^  Geo.  II.  to  ex- 
tend   it  to  the  complaints   of  freeholders, 

(i)  ^v^ra,   volii.  p.  353,  354. 
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who  were  prefent  at  the  meeting,  fo  as  to- 
tally to  repeal  part  of  the  adl  of  1681  by 
nothing  elfe  but  mere  implication? — If 
that  ftatiite  is  ftill  in  force,  with  regard  to 
freeholders  ^r^vi/  at  the  meeting,  the  quef- 
tion  concerning  the  feizin  was  not,  at  the 
time  it  was  made,  competent  to  the  court 
of  feflion  (i). 

There  is  another  reafon  why  it  was  not 
then  competent  to  them.  By  the  flatute  of 
16  Geo.  II.  c.  II.  §  4.  it  was  enadled  that 
the  perfon  complained  of  fliould  have  30 
days  notice  of  the  complaint,  which  term  is 
now  reduced  to  15  days  by  14 Geo.  III.  cap. 
81.  §  I.  But,  in  the  prefent  cafe,  there  was 
not  time  to  comply  with  this  rule,  or  give 
the  proper  notice,  as  to  the  complaint  con- 
cerning the  feizin,  and  therefore,  on  that 
ground,  the  court  of  fcflion  ou?ht  not  to 
have  gone  into  it. 

We  ought,  therefore,  to  look  upon  it 
as  never  having  been  before  them,  and,  if 
this    rcafoning   is  juft,    the    decifion    muji 

(1)  Mr.  Hcnderfon,  and  the  other  complainants, 
were  admitted  to  have  been  prcjint  at  the  ele(5lion- 
mceting. 

have 
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have  been  in  favour  of  Mr.  Dalrymple, 
even  if*  there  had  been  but  one  queOiori 
put,  in  the  manner  contended  for  by  the 
counfel  for  the  petitioner. 

But,  at  all  events,  as  the  quedion  con- 
cerning the  title  came  before  the  court  of 
feflion,  on  an  appeal  from  the  court  of 
freeholders,  and  the  o  her  quellion,  as  a 
matter  of  original  jurifdidion,  it  U'as  pe- 
culiarly incumbent  on  the  court  of  feffion 
to  feparate  the  points.  Indeed,  the  pradice, 
fo  far  from  being  extraordinary,  is  very 
common  in  that  court,  of  which  numiber- 
lefs  proofs  might  be  given  ( i ). 

When  that  mode  of  proceeding  ought 
to  prevail,  and  when  it  ought  not,  muft 
depend  on  the  particular  circumftances  of 
the  cafe ;  but  it  would  be  eafy  to  put 
cafes,  where  a  degree  of  injuftlce  and  ab- 
furdity  would  be  the  confequence  of  not 
feparating  the  quertions,  equal  to  wliat  the 
counfel  on  the  other  fide  fuppoTe  neceflli- 
rily  to  follow   from    feparating  them.     If, 

(i)  Several  inftanceswere  mentioned,  vide  infra. 

for 
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fdr  inftance,  In  the  prefent  caufe,  the  quef- 
tion  had  been  put  generally^  and  the  de- 
clfion  had  been  to  expunge  Mr.  Dalrym- 
ple  from  the  roll,  ftill,  as  it  happened,  a 
majority  of  the  court  would  have  thought 
that  his  eftate  was  a  proper  wadfet,  and  a 
majority  alio  would  have  thought  his  fei- 
zin  good  J  and,  if  two  different  caufes  had 
come  afterwards  to  be  tried,  in  one  of 
which  the  fule  queftion  was  on  a  wadfet  like 
the  prefent,  and,  intheother,  onafeizinalfo 
like  the  prefent,  ihe  majority  of  the  court 
in  each  of  thofe  caufes  muft  have  decided 
in  favour  of  the  defendant,  though  the  ne- 
cejfary  inference  from  their  decifion  in 
Mr.  Dalrymple's  cafe  would  have  been,  ei- 
ther that  his  eftate  was  not  a  proper 
wadfet,  or  that  his  fcizin  was  void. 

Committees  of  eledtions  follow  this  me- 
thod, of  fpHtting  a  caufe  into  feparate  quef- 
tions,  everyday;  and  even  the  prefent  Com- 
mittee has  done  fo,  at  the  defire  of  both 
parties,  by  rcfolving  to  decide  upon  Mr. 
Dalr)'mple's   vote   and  Mr.   Mclvill's,  dif- 
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tindly  from  Mr.  Loch's  (i),  although  the 
general  queftlon  for  them  to  determine  is. 
Whether  .Mr.  Ofwald  or  Mr.  Henderfon  is 
duly  eleded. 

As  to  the  obfervations  which  have  been 
made  on  what  fell  from  the  prefiding  judge 
in  the  court  of  feffion,  when  he  gave  his 
opinion,  he  was,  undoubtedly,  mifunder- 
ftood  by  the  friends  of  the  petitioner,  who, 
wifhing  to  hear  him  deliver  fentiments  fa- 
vourable to  their  caufe,  interpreted  certain 
metaphorical  expreffions  in  a  fenfe  in  which 
they  certainly  were  not  meant. 

Upon  the  whole,  therefore,  what  has 
been  faid,  to  diminifli  the  weight  of  thfe 
decifion  in  Scotland,  being  removed,  the 
Committee,  no  doubt,  will  give  to  that 
decifion  all  the  authority  it  merits  as  the 
judgment  of  a  court  competent  to,  and 
converfant  in,  fuch  fort  of  queftions. — 
It  is  now  fit  to  give  fome  anfwer  to  what 
has  been  faid  on  the  two  points. 

(i)  The  voter  whofe  right  was  difputed  on  the  part 
©f  the  fitting  mcmbc^r. 

••    '  .  la  Point.] 
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III  Point.]  The  whole  of  the  reafoning 
of  the  counfel  for  the  petitioner,  on  this 
point,  proceeds  on  data  which  are  not 
true.  They  fuppofe  that  there  muft  be  a 
borrower  and  lender,  a  loan  and  debt,  to 
conftitute  a  wadfet.  Now  this  is  not  fo. 
A  wadfet  may  be  created  without  a  loan  ; 
it  may  be  a  fecurity  for  a  gratuitous  gift  j 
and  it  was,  in  former  times,  when  money 
was  fcarce,  the  common  fecurity  for  the 
portions  of  younger  children. 

There  is  nothing,  in  the  very  authors 
they  have  cited,  which  confines  a  wadfet 
to  a  fecurity  for  a  loan.  Both  Lord  Stair, 
and  the  author  of  the  Supplement  to  Spot  - 
tifwoode,  call  it  merely  ?l  fecurity^  and  do 
not  fay  a  word  about  loan.  Stair's  liulit. 
B.  ii.  tit.  10.  Preamble.  Suppl.  to  Spottf. 
p.  139.  Neither  is  there  any  mention  of 
a  loan  in  the  defcription  of  a  wadfet  given 
by  Sir  George  Mackenzie.  In  (lit.  lib.  ii. 
tit.  8.  §  3. 

The    notion   that  a    power  of  requifi- 

tion  is    nccclTiuy   to    conflitutc  a  wadfet, 

Q^  is 
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is  founded  on  the  Idea  of  a  loan,  but,  irr 
cafes  where  a  wadfetis  given  to  a  fun,  in  fe- 
curityfor  his  portion,  fuch  a  power  cannot 
be  fuppofed;  and,  indeed,  though  a  claufe 
of  requifition  is  found  in  many  of  the 
more  modern  precedents,  yet  it  is  fo  far 
from  being  eirential,  that,  in  the  earlier  pe- 
riods of  the  law  of  Scotland,  no  fuch  claufe 
was  ever  introduced,  becaufe  it  was  never 
the  interefi:  of  the  wadfetter  to  reflore  the 
land,  and  take  back  hrs  money.  Lord 
Stair  wa?,  in  1681,  prefident  of  the  court 
of  fefTion,  fo  that  he  muft  be  underftood 
to  have  been  acquainted  with  the  meaning 
of  '■'■'proper  ivadjef  in  the  fcatute  of  that 
year,  and  he,  in  the  Title  juft  cited,  §  sV 
has  thefe  remarkable  words  : 

''  The  ordinary  wadfet  is  By  infeftmentof 
''property,  or  of  annual-rent,  the  concep- 
*'  tion  whereof  is  not  under  the  name  ofim- 
**  pledging,  impignoration,  hypothecation^ 
"  or  the  like,  but  in  the  terms  o{  difpofitioh^ 
**  or  infeftmenr,  whereby  the  property  of 
*'  the  thing  wadfetted  pafleth,  and  is  effa- 
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*^  blillied  in  the  vvadfetter  :  but,  under  re- 
**  verjion  to  the  conftituent,  whereby  it  haih 
"  two  parts  ;  the  ififeftmc?it,  and  the  re- 
**  'verfjon.  The  injcftment  in  wadfets  is,  in 
"  all  points,  like  to  other  infeftments, 
'*  whether  they  be  infeftments  of  property, 
*'  or  of  annual-rent,  or  whether  thev  be 
**  public,  bolden  of  the  contbtuent's  fu- 
"  perior,  or  bafe,  holden  of  the  granter 
**  himfclf;  fo  that  all  the  fptciiiltie^  oficad- 
*'^  fcts  rtjolve  in  the  re'verjionj'  That  is,  the 
reverlion,  or  power  of  redemption,  is  the 
only  ell'ential  charaderiftic  of  a  wadfet; 
and  the  dillind:ion  between  a  proper  wad- 
fet and  a  redeemable  fale,  or  a  (Atjub  fa^o 
de  retrovemkndo,  is,  that,  in  the  former,  the 
grantor  m.iy  redeem  at  any  unlimited  time; 
in  the  latter,  he  only  can  v\itl:in  a  particu- 
lar period. 

Here  we  find,  in  Lord  Stair,  the  Lord 
Coke  of  Scotland,  what  overthrows  the 
whole  fyftem  of  the  counfel  for  the  peti- 
tioner. We  are  told,  by  that  great  judge, 
that  no  marks  of  impignoration  are  re- 
Q^3  cuircd. 
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quired,  and  that  the  peverfion  is  the  only 
neceflary  charaderiftic. — As  to  the  pafTage 
they  have  cited  from  him  (j),  he  does  not 
at  all  fay  there,  that  the  power  of  requilition 
is  eflentialj  he  only  mentions  that^  among 
other  methods,  which  he  is  enumerating, 
whereby  a  wadfet  may  be  deftroyed.  Sir 
G.  Mackenzie  (2),  informs  us,  and  it  is 
v/ell  known,  th^t  wadfets  formerly  con- 
fifted  of  two  diflincl  Inftruments,  the  re- 
verfion  being  fecured  to  the  grantor  by  a 
feparate  deed,  but  neither  does  he  mention 
the  claufe  or  power  of  requifition,  as 
making  part  of  either  of  the  deeds.  Graig's 
authority,  lib.  ii.  dicg,  6.  §  27,  entirely 
coincides  with  that  of  Lord  Stair  and 
Mackenzie's. 

The  doctrine  of  the  petitioner's  counfel 
is  not  lefs  contradi(5led  by  decided  cafes, 
than  by  the  opinions  of  the  bed  au- 
thors. 

The  cafe  of  Mr.  Munro  of  Culcairn,  de- 
termined by  the  court  of  feflion,   in  1745, 

(l)  S.ufra^   p.  208,   209.  (2)   Z;f.  clt, 
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is  exadly  In  point  to  the  prefent.  That 
gentleman  obtained  a  charter,  and  was  in- 
feft,  and  afterwards  inrolled,  as  a  free- 
holder of  the  county  of  Rofs  ;  but  a  com- 
plaint was  preferred  againft  him,  objecft- 
ing,  that  his  right  was  not  a  proper  ivad- 
Jet.  An  interlocutor  being  pronounced  in 
his  favour,  a  moft  elaborate  reclaiming 
petition  was  prepared  by  his  counfel,  a 
lawyer  of  very  eminent  abilities.  It  was  par- 
ticularly infifted,  That  his  eftate  appeared, 
by  the  charter  granted  to  him  by  his  fa- 
ther, to  be  deftitute  of  certain  neceffary 
requifites  common  to  all  wadfets,  both 
proper  and  improper ;  namely,  that  there 
fhould  be  a  borrower  and  lender,  a  debtor 
and  creditor,  alum  fpecified  to  be  advanced 
by  the  wadfetter,  and  a  claufe  of  requifi- 
tion,  empowering  him  to  demand  his  mo- 
ney. Yet  this  reclaiming  petition  was 
difmilfed  by  the  court,  without  any  an- 
Iwcr  being  put  in  by  the  oppofite  party. — 
The  recital  of  the  difpoliticn  by  Mr. 
Monro's  father  only  alleged  the  grant  to 
0^4  be 
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be  made  ^^  for  certain  onerous  caufes,  and 
*'  confiderations  moving  him"  without  fay- 
ing a  fyllable  of  any  loan  or  advance  of 
moneys  and  the  words  ''wadfet,  or  pledge," 
never  occur  in  it,  but,  Inftead  thereof,  the 
common  terms  of  a  deed  of  fale. — When 
this  cafe  was  cited  in  the  court  of  fefTion, 
the  anfwer  given  to  it,  v\'as,  *^  The  deci- 
**  fion  is  wrong  ;"  A  very  eafy  way,  to  be 
fare,  of  getting  rid  of  a  ftubborn  autho- 
rity. But  what  fliews  that,  at  the  time,  it 
was  not  thought  wrong,  is  that  it  was  ne- 
ver appealed  from  to  the  Houfe  of  Lords, 
but  was  acquiefced  in  by  the  lofing  party. 

In  the  cafe  of  Galbraith  againft  Cun- 
ningham, determined  the  lyfh  of  January, 
175  J,  the  objedion  was,  that  there  was  no 
power  of  requifition;  but  that  too  was  over- 
ruled. The  anfwer  given  below  to  this  cafe 
was,  "  That  it  is  not  fully  reported  (i)i'* 
but  of  this  no  manner  of  proof  was  adduced. 

(1)  Decifions  of  the  couit  of  feffion,  from  1752  to 
1756,   p.  186  to  188. 

The 
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The  cafe  of  John  Stirling,  Efq;  againd 
Archibald  Campbell,  Efq;  (father  to  one 
of  the  counfel  for  the  petitioner)  turned 
upon  a  queftion  concerning  what  was 
eflential  to  conftitute  a  proper  wadfet.  It 
Vi'as  determined,  in  the  court  of  feffion, 
6th  March,  1754  (0'  ^"^»  °"  ^^  appeal^ 
the  decree  was  affirmed  in  the  Houfe  of 
Lords,  2  April,  1754(2).  In  the  reafons 
for  the  refpondents,  in  this  cafe,  a  defcrip- 
tion  of  a  proper  wadfet  is  given,  which 
^orrefponds  entirely  with  the  difpofition  in 
favour  of  Mr.  Dalrymple. 

(it^  The  counfel  read  part  of  the  reafons 
from  the  printed  Cafe  ) 

To  the  authority  of  the  bcH:  writers,  and 
of  the  cafes  cited,  we  fliall  be  able  to  add 
the  teftimony  of  a  very  eminent  convey- 
ancer in  Scotland,    who  will  prove,    that 

(i)  Dccifions  of  the  court  of  feflion,  from  1752  to 
^756.  p.  152  to  155. 
(2}  Cafes  in  the  Houfe  of  Lords, 

the 
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the  deed  of  conveyance  to  Mr.  Dalrymple 
is  perfedly  confonant  to  the  formula  he 
makes  ufe  of,  when  he  is  employed  to 
draw  a  proper  wadfet  (i). 

lid  point.]  If  the  reafoning  in  the  fore- 
going part  of  the  argument  is  conclufive, 
it  is  as  little  competent  to  the  Committee, 
now,  to  go  into  this  point,  as  it  was  to 
the  court  of  feffion,  when  the  caufe  came 
before  them.  However,  upon  examina- 
tion, the  quellion  will  appear  to  be  founded 
on  anobjed:ion  Vv'hich  cannot  prevail  before 
any  tribunal. 

In  Scotland,  there  are  forms,  or  prece- 
dents, ready  made,  of  inftruments  of 
f>.ifin,  as  there  are  of  bonds  and  other 
legal  inftruments,  in  this  country;  and 
they  are  always  drawn  with  blanks  for  the 
names  of  the  fpecial  attorney  and  baillie  or 
flieriff,  that  they  may  be  filled  up  as  the 
Gccafion  requires. 


(i)  Vide  infra i   p.  240. 

Before 
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Before  the  ftatute  of  1617,  cap.  16,  for 
the   regiftration    of    feifins,    greater   accu- 
racy was  required  with  regard  to  the  execu- 
tion of  the   precept,    that   being,    at   that 
time,  the  only  means  of  fecuring  the  no- 
toriety of  the  infeftment.     Hence,  in  the 
earher    decilions    on    defedts  of   form    in 
the  I  very  of  feifin,  greater  ftridlnefs  was 
necefiary,    and    was    obferved,    than   fince 
the  eftablifliment  of  regifters.     From  that 
period,  the  proper  and  fureft  evidence   of 
the  infeftment  has  been,  the  regiller ;  and 
the  court  of  feflion,    and  particularly  the 
Houfe  of  Lords,  have,  of  late  years,  been 
much  lefs   fcrupulous  with  refpe6t  to  mere 
clerical   miftakes   in  indruments  of  feifm. 
In  the  prefent  cafe,  if  the  blan!;s  had  not 
been  filled  up,  there  is   no  doubt  but  the 
feifm  would  ftill  have  been  valid;  and,  this 
being    fo,     according    to    the    maxim    of 
*'  fupcrjlua  non  noccnt^'  the  error  in  writing 
one  name    fur    another,    in    feme   of    the 
blanks,    cannot  vitiate    what    would  have 
done  without  any  name  at  all. 

Cafes, 
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Cafes,  where  obje^flions  founded  on 
fimilar  miftakes,  have  been  over-ruled, 
might  be  cited  in  great  number :  Some, 
where  the  miftake  was  with  regard  to  the 
jpvopcr fymifol  ;  others,  where  it  regarded 
the  place  of  the  infeftment;  and  others, 
again,  where  it  was,  as  here,  in  the 
name. 

In    the   cafe    of    Gordon   of  Hallhead 

againft  Brodie,  and  others,  there  were  two 

obje(ftions.     i.  That,  in  the  inftrument  of 

ieifin,  the  notary  had    not  declared,    that 

the  baillie  had   ufed   the   proper  fymbols, 

for  the  inilrument  only  mentioned,  "  eart^ 

*'  and Ji one  for  the  landsy'  without  faying 

"  OF    the   lands'*      i.  That   no    mention 

was   made,    that  feparate   infeftment  had 

been   given  for  lands    ftated  to  be  difccn" 

tiguouSj  though   the  law  requires  feparate 

ipfeftment  in  fuch  a  cafe.     The  court  of 

ieffion  over-ruled  both  objedlons  -,  and,  on 

i  reclaiming  petition,  adhered  to  their  firft 

decree. 

The 
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The  cafe  of  Douglas  of  Douglas  agalnft 
Chalmers,  was  fliortly  this.  Robert 
Chalmers  and  John  Crawford  were  to 
receive  feifin  of  certairt  lands,  the  firft  as 
life-renter^  fi.  e.  tenant  for  life)  the  fecond 
as  Jiar^  fi.  e.  remainder- man  in  fee  (i)). 
John  Wilfon  appeared  as  attorney  for  both; 
and  the  inftrument  of  feifin  fet  forth, 
That  the  baillie  "  Sttatiun  &  fciftnam  here- 
**  ditariam^  par  iter  ac  poJfeJio?iefn  a^Iualefn, 
**  realem,  <cf  corporale7)iy  diet.  foanni 
**  Crawfordt  hceredibils  fins  &  afignatis 
**  quibufcumquey  her  edit  arte  &  irredimabJli- 
*'  ter  tot  arum  G?  ititegrariwh  (s'c.  per 
'*  traditioncm  terra  ^  lapidis^  &c.  d/7Ia 
**  foanni  Wilfon^  tanquam  aSlcrnato  pro  et 
**  in  nomine  diSi.  Robert i  Chalmers ,  et 
*'  foa7inis  Crawford,  pro  refpe5fivis  eoruni 
**  juribiiSf  vital  is  rcdditus  et  feodi  antemen'- 
"  tionaty 

(1)  The  eftates  of  life-rcntcr  and  fiar,  bear  % 
pretty  near  refcmblance  to  thofe  of  tenant  for  life, 
and  remainder-man  in  fee. — There  are,  however, 
many  particulars  in  which  they  differ. 

Here 
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Here  the  name  of  the  life-renter  was 
omitted,  in  writing  out  the  inftrument  of 
feifin  ;  and,  although  the  giving  pofleffion 
to  the  party  is  the  very  eflence  of  the 
feifin,  the  objection,  after  having  been,  at 
firft,,  allowed  by  the  court  of  feilion,  was, 
■on  a  reclaiming  petition,  and  a  better  con- 
fideration  of  the  queftion,  over-ruled. 

There  is  an  old  cafe  reported  by  Dirle- 
ton,  (Hilton  againft  Lady  Chynes,  214; 
Tit.  1676,)  '*  Where,  a  feifin  being  objected 
*'  tOj  becaufe  it  ftated  both  the  baillie  and 
*«  attorney  to  be  the  fame  perfon,  who 
*'  could  not  ^/i;^' and  /j/^^  infeftmentj  the 
*'  court  of  feffion,  in  refped:  it  did  appear 
*'  evidently,  that  it  was  a  miftake  of  the 
*«  notary,  feeing,  by  the  firft  part  of  the 
''  feifin,  it  was  clear,  there  was  a  diftin(3: 
"  attorney,  who  did  prefent  the  feifin  to 
"  the  baillie,  did  therefore  incline  to  fuf- 
*'  tain  the  fame." 

In  the  cafe  of  Livingftone  againft  Lord 
Napier,  there  w^as  the  following  miftake 

in 
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in  the  inftrument  of  felfin.  In  the  firft 
part,  John  Bryce  was  ftated  as  attorney,  or 
procurator,  and,  afterwards,  it  was  fald, 
that  poflelTion,  6cc.  had  been  given ^  by 
deliverance  to  the  faid  John  Burn  (a  name; 
not  mentioned  before)  as  procurator  for, 
^c,  of  earth  and  (lone,  &c.  An  objedion 
taken  on  this  ground  was  over-ruled  by 
the  court  of  felTion,  and,  on  an  appea),,;by 
the  Houfe  of  Lords  (i). 

4th  March,  1768,  .The  Houi^  of^Lords 
rev^ried  a  judgment  of  the  court  of  fcflion, 
in  the  cafe  of  Ogilvie  again il  S];cne  and 
Hunter,  where  that  court  had  held  a  (ciiiii 
void,  becaufe  the  inftrument  did  not  Hale, 
that  difiinB  feifin  had  been  given  for  the 
different  parts  of  dij contiguous  lands. — ^^It- 
is  obfervable,  that,  both  in  this,  and  thiC, 
foregoing  cafe  of  LivingfLone  and.,  Lord 
Napier,  the  points  were  fcparated  (D). 

In  a  very  late  inflance,  where  the  vali-. 
dity  of  certain  votes  carved  out  of  Lord 

(1)  3  Mar.  1762. 

Fife's 
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Fife's  edate  was  called  in  queftion,  botli 
in  the  court  of  feffion  and  the  Houfe  of 
Lords,  it  was  fo  well  underftood  that 
objed:ions  of  the  prefent  fort  had  no  chance 
of  fuccefs,  that,  although  the  votes  were 
very  liable  to  fuch  objedlions,  and  all  other 
forts  of  points  were  made,  no  notice  was 
taken  of  the  mere  formal  defedts  in  the 
inftruments  of  feifiri. 


8^  To  fliow,  that  the  form  of  Mr. 
Dalrymple's  difpofition  was  fimilar  to  other 
precedents  of  proper  wadfets,  ufed  in  the 
prefent  pradice,  one  Mr.  Mitchelfon,  a 
confiderable  conveyancer  at  Edinburgh,  was 
produced  as  a  witnefs,  by  the  counfel  for 
the  fitting  member.  But,  as  deeds  drawn 
by  conveyancers,  if  not  brought  into  a 
court  of  juftice,  and  confirmed  by  a  legal 
determination,  can  be  of  no  authority,  I 
have  thought  it  unnecefiary  to  give  any  ac- 
count of  his  evidence. 

CoUNSEI*. 
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Counsel  for  the  petitioner,  in  reply. 

If  the  Committee  were  to  hold  that  they 
have  no  jurifdidian  in  the  pref^nt  cafe,  the 
ohvious  confequence  would  be,  to  throw 
the  whole  right  of  deciding  upon  the  feats 
of  the  members  of  the  Houfe  of  Commons 
for  Scotland,  into  the  Houfe  of  Peers.  But 
fuch  a  dodlrine  cannot  be  ferioufly  main- 
tained. 

It  is  natural  to  fuppofe,  that  this  court 
will  be  more  fcrupulous  and  jealous  inter- 
preters of  the  laws  againft  fidiitious  votes, 
than  the  Houfe  of  Lords.  While  that 
Houfe  has,  in  deciding  upon  appeals,  fhown 
a  great  latitude  on  queilions  of  this  fort, 
the  Houfe  of  Commons,  on  feveral  occa- 
fions,  has  difcovered  a  very  different  fpirit. 
Thus,  in  the  cafe  of  the  county  of 
Dunbarton,  23  Jan.  1724-5,  they  op- 
pofed  an  attempt  to  multiply  votes,  -  by 
granting  undivided  fhares  of  the  fame  fupe- 
riority,  by  two  refolutions,  which  are  to 
be  found  in  the  Journals  (i).     This  cafe  is 

(])  Journ.  vol.  xx.  p.  378.  col.  2. 

Vol.  IV.  R  cited. 
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cited,  not  from  any  fimilarity  of  the  point 
to  that  in  the  prefent  caufe,  but  for  the 
fake  of  the  principle;  and  to  {how  that,  if 
they  can,  the  Committee  ought  to  fet 
afide  a  vote  which  is  clearly  fiditious,  and 
againil:  the  fpirit  of  the  ads  for  fecuring 
the  freedom  of  elections. 

It  has  been  faid',  that  a  loan  is  not  ne- 
ceffary  to  the  idea  of  a  proper  wad  fet; 
Perhaps  it  is  not  j  but  certainly  there  mufl 
be  a  debtor  and  creditor,  to  conftitute  a" 
wadfet,  and  a  wadfet  mufl  be  a  pledge  in 
fecurity  for  a  debt.  There  are  ways  of 
conflituting  debts  without  loan,  as  in  the 
cafe  of  a  provifion  for  a  younger  fbn. 
There,  although  the  younger  fon  does  not 
lend  the  money  for  which  he  obtains  the 
the  wadfet,  yet  undoubtedly  the  reverfer  is 
his  debtor  for  the  fum,  and  he  holds  the 
land  as  a  pledge  for  the  fecurity  of  it. 

Thus  Lord  Stair,  and  the  author  of  the 
Supplement  to  Spottifwoode,  defcribe  a 
wadfet  as  a  fecurity;  and  this  is  admitted 
to  be  a  proper  defcription  by  the  counfel 

oa 
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on  the  other  fide.     But  can  it  h^  contended* 
that,  in  the  prefent  cafe,  there  is  any  thing 
charaderiftic  of  a  fcctirity  ?  What  is  the  fum 
advanced?  Only  twenty  pounds.  Yet, if  this 
is  a  bond  fide  tranfadlion,  the  wadfetter,  as' 
fuperior,  is   entitled  to  a  year's  rent  of  the 
lands  from  tvtvs  ntwfingular  fucreffbr  (i.e, 
purchajer^    according  to   the  legal  fenfe  of 
that  word   in  Eng.iili)  and  the  ren    of  the 
eftatc  is   about  400  /.  a  year.     Will  it  be 
imagined,  or  can  a  cou/"t  of  juftice  intend, 
that    a   man    of    Mr.    Wemyfs's   fortune, 
vvould  pledge  fo  valuable   a   property  for 
the  fum  of  twenty  pounds. 

One  of  the  counfcl  on  the  other  fide 
alleged,  that  the  diilindtion  between  a 
proper  wadfet  and  a  redeemable  fale,  rH 
that,  in  the  firO-,  the  power  of  reverlion  is 
perpetual,  in  the  latter,  limited  to  a  certain 
time  (i).  But  in  this  heis  miftaken.  The 
parties  to  a  fale  may  annex  any  condition 
to  it  they  pleafe;  and,  in  fadt,  the  reveN 
(i)  Supra^  p.  229. 

R  a  •  iin 
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fion  in  wadfets  is  often  limited  ;   and,   in 
fiditious  fales,  fuch  as  the  prefent,  it  never  is. 

To  the  authorities  already  cited,  may  be 
added  that  of  the  legiflature  of  Scotland, 
to  fhovv  that  wadfets  depend  on  the  idea 
of  a  debtor  and  creditor.  By  the  ftatute 
of  1 66 1,  cap.  2.  which  is  entitled,  ''  An 
*'  a(fb  for  ordering,  (i,  e,  regulating)  the 
"  payment  of  debts,  betwixt  creditor  and 
*'  debtor;"  the  wadfetter  is  exprefsly called 
the  creditor,  and  the  heritor  (or  reverfer) 
the  debtor. 

In  the  Hiftorical  Notes  of  Lord  Kaimes, 
annexed  to  his  abridgment  of  the  ftatutes, 
he  obferves,  on  the  ad:  of  1769,  cap.  27. 
"  that  though  a  ivadfet  is  a  redeemable 
**  right,  it  is  very  different  in  its  nature 
"  from  redeemable  fales,  mentioned  in  that 
"  ftatute.  In  a  ivadfet,  whether  the  land 
"  be  held  of  the  fuperior  or  the  grantor 
*'  himfelf,  no  more  is  underftood  to  be 
''  conveyed  than  a  pledge,  or  real  fecurity 
*'  for  money  (i)." 

(i)  Not.'  16.  p.  439,  443. 

With 
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With  regard  to  the  cafes  cited,  they  do 
not  apply.  The  deed,  in  the  cafe  of 
Monro,  was  made  in  1707,  before  the 
ftatute  of  12  Anne,  and,  as  that  flatute  had 
no  retrofpedive  effect,  the  vote  of  Mr. 
Monro,  though  founded  on  a  redeemsible 
fdle,  was  not  affeded  by  it. 

In  GaJbraith  againft  Cunningham,  the 
only  objedion  was,  the  want  of  an  exprefs 
claufe  of  requifition.  To  this  it  was  an- 
fwered,  that  there  was  enough  on  the  face 
of  the  deed  to  i??iply  a  power  of  requifi- 
tion ;  and  the  petitioner  admits,  that  fuch 
implication  is  fufficient.  It  has  been  thought 
prudent  to  make  only  a  partial  quotation 
from  the  cafe  of  Stirling  againft  Campbell, 
becaufethat  cafe,  taken  altogether,  makes 
dircdly  againft  Mr.  Dalrymple's  vote,  and 
fhows  that  the  ufual  form  of  a  proper 
wadfet  is  fomething  very  different  from 
the  deed  of  Mr.   Wcmyfs  in  his  favour. 

Jn  the  printed  anfwers  to  the  reclaiming 

petition,    arc   cited  as  inftances  of  proper 

R  3  wadsets, 
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wadf^tts,  although  they  contain  no  power 
of  rcquifition,  exprefled  or  implied,  a  num- 
ber of  grants  for  the  purpofe  of  voting, 
particularly  thofe  carved  out  of  Lord  Fife's 
eftate,  But,  as  to  them,  it  is  to  be  obferved, 
that  though  they  were  the  fubje<fl  of  liti- 
gation, both  at  Edinburgh  and  in  the 
Houfe  of  Lords,  the  prefent  point  was 
not  once  agitated. 

In  fhort,  there  is  no  decifion  or  cafe  ii> 
point  to  fupport  Mr.  Dalrymple's  vote ; 
and  ther^  is  a  very  late  judgment  of  the 
court  of  feffion  diredlly  againft  him  j 
namely  in  the  cafe  of  Mr.  James  Hamilton, 

Sir  Archibald  Edmonftone  conveyed 
an  eftate  for  the  purpofe  of  giving  a  qua- 
lification to  vote,  to  his  brother  Captain 
Edmonftone,  in  life-rent,  and  James  Ha- 
milton, Efqj  in  tail-male.  In  the  difpo- 
iition  there  was  this  claufe :  "  Redeemable 
<'  always,  and  under  reverfion,  the  faid 
"  lands,  Sec.  in  fo  far  as  concerns  the 
*'  fee  thereof,  &c.  from  the  faid  James 
^'  tiamilton,  the  fiar,   and  the  heirs  male 

"  of 
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*'  of  his  body,  by  payment  to  them,  or 
**  lawful  confijjnation  for  their  behoof,  of 
"  the  fum  of  10  marks  Scots,  at  and  upon 
"  the  term  of  Whitfunday  next,  1772,  or 
**  at  any  other  term  of  Whitfunday,  or 
"  Martinmas  thereafter,  &c." 

Here,  although  the  right  of  redemption 
was  perpetual,  and  all  other  requifites  of  a 
proper  wadfet  were  to  be  found  in  the 
deed,  yet  becaufe,  as  in  the  prefent 
cafe,  there  were  no  words  giving  a  right 
of  requifition,  neither  exprefsly  nor  by  im- 
plication, the  court  of  felTion,  after 
having  at  firfl  over-ruled  the  objection 
to  the  vote,  on  more  mature  conlider- 
ation,  ordered  Mr.  Hamilton  to  be  ex- 
punged from  the  roll. 

The  authorities  cited,  in  anfwer  to  the 
fecond  objedion,  are  none  of  them  dire(ftly 
in  point :  if  they  were,  there  are  others  to 
oppoTe  to  them,  where  blunders  like  the 
prefent  have  been  held  to  be  fatal.  The 
Committee  will  therefore  think  themfelves 
R  4  at 
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at  liberty  to  exercife  their  difcretion,  and 
will  be  glad  to  have  it  in  their  power  to  lay 
hold  of  any  defed  in  point  of  form,  in 
order  to  fet  aiide  a  vote  fo  clearly  fidlitious 
as  that  of  Mr,  Dalrymple.  The  caufe  of 
Livingftone  and  Lord  Napier  comes  neareft 
the  prefentj  but  there  is  this  material 
difference,  that  the  only  miftake  there  was 
in  one  of  the  firnames,  an  imaginary  one, 
*'  Burfiy'  being  fubftituted  inftead  of 
"  Bryce  j"  but  the  Chriflian  name  was  not 
miflaken  ;  and  that  alone,  prefaced  by  the 
relative  *'  fauW  was  a  fufficient  defcrip- 
tion  of  the  perfon. 

In  the  cafe  of  MacLeod  of  Cadboll,  &c. 
againfl:  Rofs  of  Priefthill,  &c.  determined 
fo  lately  as  18  Feb.  1768,  Sir  John  Gordon 
conveyed  to  Rofs  in  liferent,  and  to  Gordon 
in  fee,  three  parcels  of  land.  i.  Part  of 
Eafter  Aird  and  Eafter  Tarbat.  2.  Part  of 
the  lands  of  St.  Martin's.  3.  Part  of  the 
eAate  of  Meickle  Tarrel.  In  the  inftry- 
nient  of  feizin,  the  notary  only  mentioned 
that  infeftment  had  been  given  of  the  lands 

of 
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of  Eafter  AIrd,  Eafter  Tarbat,  and  St. 
Martin's.  He  negledled  to  mention  Meickle 
Tarrel.  This  defed  did  not  occur  to  the 
parties,  or  their  counfel ;  but,  being  men- 
tioned from  the  bench  (E),  it  was  allowed 
by  the  court,  though  there  was  the  greatell 
reafon  to  imply,  from  the  latter  part  of  the  ' 

inftrument,  that  infeftmcnt  had  been  given 
of  the  whole  lands ;  for  it  concluded  thus : 
Asia  erant  hac  fuper  fundum  omnium  i^ 
fingularum  partium  feu  portionum  prcedic^ 
tarum  terrarum  de  Eajler  Aird,  Eajler 
Tarbat,  f/  Meickle  Tarrell,  refpeSlVce 
&  fuccejfiije,  &c.  (i). 

When  the  counfel  for  the  petitioner  had 
finifhed,  the  counfel  on  the  other  fide, 
having  a  right  to  obferve  on  the  new  au- 
thorities they  had  produced,  took  notice, 
that  the  cafe  ofDunbarton,  in  the  Jour- 
nals, had  no  kind  of  analogy  to  the  prefent 

(i)  Wight  on  Ele£^ions,  p.  207,  208.  If  there  is 
po  miftakc  in  this  quotation  from  the  inftrument  of 
feizin,  in  Mr.  Wight's  book,  the  lands  of  St.  Mar- 
tin s  muft  have  been  omitted  [i\  this  part  of  the  in- 
ftrument. 

8  queflion. 
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queftion,  and  that  even  that  of  Hamilton 
did  not  apply  to  the  prefent  cafe ;  for  that 
the  lands  were,  in  that  cafe,  conveyed  to 
one  perfon  in  liferent,  and  to  another  in 
fee-,  which  was  a  very  anomalous  right, 
and  inconfiftent  with  the  nature  of  a  pro- 
per wadfet.  That  it  was  an  abfurdity  to 
create  a  liferent  upon  a  right  redeemable 
at  Whitfunday,  1772,  or  any  fubfequent 
Whitfunday  or  Martinmafs.  That  it  was 
likewife  an  abfurdity,  for  the  fiar  to  claim 
a  vote  as  a  wadfetter^  when  he  neither  did, 
nor  could,  draw  any  profits  from  the  eftate, 
during  the  life  of  the  liferenter  ',  and  that 
it  muft  be  prefumed  that  thofe  were  the 
grounds  on  which  the  judgment  turned,  in 
that  cafe. 

The    CASE  of  William  Melvill,  Efq;   of 
Griegfton. 

At  the  ele(ftion-»meeting  for  the  county 
of  Fife,  2  Jan.  1752,  William  Melvill, 
Efq;  was  enrolled  as  a  freeholder,  "  in 
*'  right  of  his  wife,  Margaret  Bonnar  of 

**  Grieg- 


FIFE.  251 

'*  Griegfton,  who  was  helrefs  of  entail 
♦*  of  the  lands  of  Griegfton,  and  flood 
**  infeft  therein  by  virtue  of  a  charter  from 
**  the  Crown,  in  favour  of  the  faid  Margaret, 
<*  and  the  deceafed  Thomas  Graham,  her 
**  firft  hufband,  dated  31  Jan.  1724,  and 
*'  of  feifin  following  on  the  faid  charter, 
**  regiftered  in  the  general  regifter,  19 
**  March,  of  the  fame  year. — The  lands 
**  appeared,  by  the  valuation-books,  to 
**  amount  to  461  /.  of  yearly  valued 
«'  rent." 

By  the  flatute  of  1681.  cap,  21.  Huf- 
bands  are  entitled  to  be  enrolled,  and  to 
vote,  for  the  freeholds  of  their  wives, 
(though  they  have  no  infcftment  in  their 
own  perfon,)  if  the  wife  is  infeft  (i). 

At  the  lafl:  eledlion-meeting,  when  the 
roll  came  to  be  revifed,  an  objedion  was 
taken   to   Mr.   Melvill's  continuing   upon 

(i)  Wight,  p.  216. 

it. 
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it.     The   proceedings  on  the  occafion  arc 
thus  entered  in  the  minutes. 

*'  Then  Mr.  Niel  Fergufon  gave  In  the 
*«  following  objection  in  writing,  viz^ 
'«  I  Niel  Fergufon,  advocate,  object  to  Mr. 
*^  Melvil  of  Griegfton,  That  he  is  denuded 
♦*  of  the  title  upon  which  he  flood  upon 
«*  the  roll,  his  wife,  in  whofe  right  he 
•*  was  inrolled,  having  difponed  her  eftate 
**  to  her  fon  Capt.  Graham  of  Greigfton, 
*'  who  is  In  polTeffion  of  the  fame,  and  fets 
*'  tacks  (i)  as  fiar,  and  draws  the  rents ^  in 
**  evidence  of  which  a  tack  is  herewith 
*'  produced, — And  he  is  called  upon  to  fay, 
*'  if  this  is  not  the  fad. 

**  (Signed)         Niel  Ferguson," 

*'  And  the  faid  Mr,  Melvil  being  prefent 
'*  in  court,  and  being  enquired,  if  he 
*'  would  make  anfwer  to  the  objection  ? 
**  refufed  to  make  any,  but  was  willing  to 
"  take  the  oath  of  truft  and  pofTeffion : 
**  And  Mr.  Cunninghame  anfwered  to  the 

(i)  Leafes. 

<f  objedion, 
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'*  objedlion,  That  the  objeflion  was  not 
•'  relevant,  and  could  not  be  proved  by  any 
**  other  evidence  than  a  deed  under  his 
**  (Graham's)  own  hand,  and  a  deed  un- 
*'  der  the  hand  of  a  third  party  was  no 
*'  proof  againft  him. 

**  And  the  vote  being  put  to  expunge 
*'  William  Melvil,  or  not,  and  the  roll  be- 
**  ing  called,  and  votes  marked,  it  was 
"  carried  (62  to  27)  not  to  expunge  him." 

To  fupport  the  objedion,  a  leafe  was 
produced  at  the  meeting,  granted  by  Cap- 
tain Graham,  in  which  he  defcribed  him- 
felf  as  fiar  of  the  eftate,  and  entitled  to 
make  leafes  during  his  mother's  life. 

A  petition  and  complaint  was  prefented 
to  the  court  of  feflion,  complaining  of 
this  decifion  of  the  court  of  freeholders, 
at  the  fame  time  with  the  complaint  againft 
Mr.  Dalrymple's  vote.  The  objection  ia 
the  complaint  was  the  fame  as  that  taken 
at  the  eledlion-mecting.  It  was  over-ruled 
by  the  unanimous  opinion  of  the  judges. 

The 


2  54         CASE      XXXV. 

The  deed,  by  which  Mr.  Melvil  was  al- 
leged to  be  denuded  of  his  eftate,  was  pro- 
duced to  the  court  of  feffion,  and  is  here 
printed  from  an  admitted  copy  delivered  in 
to  the  Committee. 

ASSIGNATION, 

Margaret  Bonnar  and  William  Melvill,  to 
Captain  John  Graham. 

"  T  Margaret  Bonnar,  fpoufe  to  William 
"  ^  Melvill  of  Eafter  Pitfcottie,  heri- 
•'  table  proprietor  of  the  lands  after  men- 
*'  tioned,  and  pertinents,  with  confent  of 
"  my  faid  hufband  ;  and  I  the  faid  William 
**  Melvill,  for  myfelf,  my  own  right  and 
*'  intereft,  with  confent  of,  and  taking  bur- 
*'  den,  upon  me  for,  my  faid  fpoufe ;  and  we 
**  both,  of  one  confent  and  aflent,  confi- 
*'  dering  that  Captain  John  Graham,  eldefl: 
**  lawful  fen  procreated  of  the  marriage 
*'  between  me  the  faid  Margaret  Bonnar 
*'  and  Thomas  Graham,  furgeon  in  Cupar 
**  of  Fife,  my  former  hulband,  has  not  only 
2  *'  advanced 
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•'  advanced  and  paid  to  and  for  us,  the 
•*  fum  of  400 1.  fterling  money,  but  alfo 
*'  granted  fecurity  for  payment  to  us,  and 
**  the  longed  liver  of  us,  during  all  the  days 
•*  of  the  longeft  liver*s  life,  of  an  annuity 
"of  sol.  rterling  money  yearly,  at  the 
**  terms  therein  mentioned,  for  and  on 
**  account  of  our  granting  thefe  prcfents^ 
*'  in  mannef  under  written  :  Therefore  we, 
"  of  one  confent  and  aiTent,  and  taking 
**  burden  as  aforefaid,  hereby  qj/ign  and 
*•  dijpone,  to  and  in  favour  of  the  faid  Cap- 
"  tain  John  Graham,  and  his  heirs  and  af- 
*'  (ignees  whomfoever,  all  and  fundry  tb^ 
"  rents^  mails^  duties,  and  emoluments^  kains, 
"  cufiomst  and  cafiialties,  yearly  du£^  end 
*'  payable  for,  and  forth  of  all  and  whole 
*'  the  town  and  lands  of  Grei^Jion,  with 
•'  the  parfonage-teinds  thereof  included^ 
"  parts,  pendicles,  tofts,  crofts,  houies, 
*'  muirs,  marfhes,  coals,  coal-hcughs,  and 
**  other  pertinents  thereof  whatfoever,  ly- 
*'  ing  within  the  parifli  of  Cameron,  and 
**  iherifFdom  of  Fife,  belonging  in  property 

*'-  to 
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"  to  me  the  f aid  Margaret  Bonnar,  and  that 
*'  for  all  the  days  and  years  of  my  life, 
"  from  and  fince  the  term  of  Whitfunday 
"  laft,  in  the  year  1765  ;  furrogating  and 
'*  fubftituting  the  faid  Captain  John  Gra- 
**  ham,  and  his  above-written,  in  our 
"  right,  title,  and  place  of  the  premiffes ; 
**  with  full  power  to  them  to  output  and 
*'  input  tenants  in  the  aforefaid  lands,  with 
''  the  pertinents;  and  for  that  eiFedt  to  if- 
*'  fue,  and  caufe  execute,  precepts  of 
*'  warning  againft  the  faid  tenants  and 
*'  poflefTors,  either  in  their  own  or  our 
*•  names,  as  they  fhall  think  expedient  j 
**  and  thereupon  to  obtain  decreets  of  re- 
**  moving  and  eje(fticn,  and  to  put  the  fame 
<'  to  due  and  law^^l  execution ;  and  to 
**  intromit  with,  uplift-,  charge  for^  and 
**  difcharge^  the  rents ^  mails^  duties,  and 
"  other  cafualties  and  emoluments  of  the  faid 
"  ejiate  hereby  affigned  and  difpojied;  and, 
•*  in  general,  all  and  fundry  other  things, 
**  in  relation  to  the  premiffes,  to  do,  in 
**  the  fame  manner,  and  as  freely  and  ab- 

"  folutely 
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«*  folutely  in  all  refpe(fts,  that  we,  or  ei- 
"  ther  of  us,  could  have  done  before  grant- 
"  ing  of  this  prefent  right  and  affignation  ; 
"  which  we  bind  and  oblige  us,  and  our 
**  heirs  and  executors,  to  warrant  to  be 
**  good,  valid,  and  fufficisnt,  to  the  faid 
**  Captain  John  Graham,  and  his  forefaids, 
"  from  our  refpedlive  fadts  and  deeds  done 
•*  or  to  be  done  in  prejudice  hereof,  and  no 
**  further :  And  to  the  intent  the  faid  Cap- 
*'  tain  John  Graham,  and  his  above  writ- 
**  ten,  may  be  the  more  effectually  enabled 
"  to  levy  and  recover  payment  of  the  rents, 
'*  duties^  and  others^  hereby  ojjigned  and  dif- 
"  ponedy  and  to  profecute  and  follow  forth 
**  any  adlion  of  removing,  when  necefTary, 
**  that  may  be  commnced  and  infided  in 
**  againft  the  tenants  and  pofTefTors,  cither 
**  in  their  own  or  our  names,  we  have 
**  herewith  delivered  up  to  the  faid  Cap- 
*'  tain  John  Graham  the  charter  under  the 
**  great  feal,  of  the  aforefaid  lands  of 
♦'  Greigfton,  expede  infanjour  of  me  the  faid 
**  Margaret  Bofmar,  luith  the  injlrument  of 
Vol.  IV.  S  '^ fefm 
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^*'  feifin  following  thereon^  6cc,     Dated  8  th 
"  March,   1766." 

The  counfel  for  the  petitioner  infifted, 
Thar,  on  the  face  of  this  deed,  it  ap- 
peared, that  Mr.  Graham  was  thereby  put 
in  poffeffion  of  ihe  eftate,  and,  therefore, 
as  polTeffion,  either  in  his  own  right,  or 
that  of  his  wife,  was  neceflary  to  entitle 
Mr.  Melvill  to  remain  on  the  roll,  and  to 
vote,  both  by  the  fiatute  of  168 1,  and  more 
particularly  by  7  Geo.  II.  c.  16,  he  had 
no  longer  any  legal  right  to  be  confidered 
as  a  freeholder.  That,  although  he  had 
taken  the  oath  prefcribed  by  the  ftatute  (i), 
they  were  ftill  at  liberty  to  call  his  pof- 
feffion in  queftion  ;  as  you  are  at  liberty 
to  prove  a  man  to  have  been  bribed  who 
has  taken  the  bribery  oath  prefcribed  by 
2  Geo.  II.  cap.  24.  That  Graham  could 
never  be  confidered  merely  as  a  lelTee,  be- 
caufe  his  mother  had  executed  a  judicial 

(1)  7  Geo.  II.  cap.  16.  §  2. 

ratification 
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^tification  of  the  conveyance  to  him, 
which  is  never  done  in  the  cafe  of  a  leafe, 
fuch  an  adl  being  in  the  nature  of  a  fine 
levied  by  a  feme  covert  in  England. 

On  the  other  fide  it  was  contended. 
That  Graham  was  a  mere  lefl'ee;  That 
though  he  might  have  the  natural  pofTeffion 
of  the  eftatc,  flill  the  legal,  or  civil  poffef- 
iion  continued  in  the  father  and  mother; 
That  the  feudal  connection  between  them 
and  the  Crown  remained  unaltered;  and 
that  the  land  would  be  forfeited  by  an  a6t 
of  treafon  committed  by  the  wife,  but 
could  not  be  forfeited  by  the  treafon  of  the 
fon. 

The  counfel  having  finlflied  their  argu- 
ments, the  Committee  took  fome  time  to 
deliberate;  after  which  the  counfel  were 
called  in,  and  the  Chairman  informed 
them  that  the  Committee  were  of  opinion, 

That  Hugh  Dalrymple,  Efq;  of  Fordell, 

and  William  Melvill,    Efq;  of  GriegQon, 

S  2  had 
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had  a  right  to  vote  at  the  laft  ele(5Vion  of  a 
member  to  ferve  in  Parliament  for  the 
county  of  Fife. 

Upon  this,  the  counfel  for  the  petitioner 
faid  they  would  not  give  the  Committee 
any  farther  trouble. 

On  Friday,  the  2 2d  of  March,  the  Com- 
mittee, by  their  Chairman,  informed  the 
Houfe,  that  they  had  determined, 

That  the  fitting  member  v^as  duly 
cleded  (i). 

(i)  Votes,  p.  510. 
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ON    THE    CASE    OF 


PAGE  194.  (A.)  A  reclaiming  petition  is 
fomewhat  fimilar  to  a  petition  for  a  rehearing. 
P.  198.  (B.)  There  was  a  third  obje£lion  taken 
by  the  counfel  for  the  complainants,  in  the  court 
of  feffion.  By  Mr.  Dalrymple's  charter,  the  term 
when  the  power  of  redemption  was  to  commence, 
was  Whitfmiday,  1777.  By  the  difpofition,  Whit- 
funday  1770.  This  point,  like  that  concerning  the 
validity  of  the  feizin,  was  not  raifed  at  the  eledtion- 
meeting.  It  was  contended,  before  the  court  of  feflion. 
That  Mr.  Dalrymple,  by  acquiefcing  under  the 
judgment  of  the  freeholders  in  1767,  had  admitted 
that  the  charter  and  infeftmer.t  alone  were  not  fuffi- 
cient  to  entitle  him  to  be  put  on  the  roll  ;  and  that 
the  production  of  the  difpofition,  as  the  warrant  for 
the  charier,  was  requifite;  and  that  now,  when  that 
S  3  difpo- 
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difpofition  was  produced,  it  appeared,  that  the  char-* 
ter  was  granted  without  a  warrant  j  becaufe  a  charter 
conveying  land,  redeemable  in  1777,  and  not  till 
then,  could  not  he  authorifed  by  a  difpofition  of  land 
redeemable  in  1770;  that  the  complainant  had 
a  right  to  fuppofe,  that  the  difpofition,  which  was  the 
warrant  for  the  charter,  had  been  fuppreflTed,  and  an- 
other fubftituted  in  its  place,  to  ferve  fome  purpofe  heft 
known  to  the  parties. 

In  anfwer,   it  was  faid. 

That  the  produ<Stion  of  the  difpofition  was  unnecef- 
fary,  becaufe  the  nature  of  the  right  appeared  fuffi- 
ciently  from  the  charter.  That,  in  queftions  of 
inrolment,  all  the  evidence  required  is  the  invefliture 
by  which  the  claimant  is  received  as  the  King's 
vaflal ;  and  that  this  confifts  only  of  the  charter  under 
.  the  great  feal,  and  the  feifin  confequent  upon  it. 
That,  however,  it  was  evident,  from  a  comparifon  of 
the  difpofition  and  the  charter,  that  the  one  was  the 
warrant  of  the  other;  for  that  the  procuratory  of  re- 
fignation,  contained  in  the  difpofition,  was  regularly 
executed,  accepted  of,  and  a  new  fignature  made  out, 
which  was  fubfcribed  by  the  Barons  of  the  Exche- 
quer, and  the  King's  cachet  adhibited.  That,  in  the 
fignature,  the  term  of  redemption  is  agreeable  to  that 
in  the  procuratory  of  refignation,  viz.  1770.  That 
the  date  and  difpofitive  claufe  in  the  difpofition  are 
recited  in  the  fignature,  and  alfo  in  the  charter,  and 
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that  the  only  variance  is  the  addition  (by  a  miftake  of 
the  clerk)  of  the  word  '-'■  fettirno^  in  the  charter,  which 
is  not  found  in  the  difpofition,  the  fignaturc,  or 
the  record  in  the  King's  Remembrancer's  office. 
Finally,  that,  at  any  rate,  this  objcdion  being  of 
what  is  called /z/f/<fr///,  as  between  Mr.  Dalrymple  and 
the  freeholders  of  Fife,  they  had  no  right  to  take  cog- 
nizance of  it,  nor  the  court  of  feffion,  in  a  caufe 
brought  from  the  court  of  freeholders  before  them. 
That  the  variance  as  to  the  term  for  the  commence- 
ment of  the  reverfion  was  a  matter  that  only  con- 
cerned the  reverfer  and  wadfetter;  and  that,  whether 
the  lands  were  to  become  redeemable  in  1770,  or 
1777,  the  qualification  of  Mr.  Dalryn)ple,  as  a  voter, 
would  be  equally  good. 

The  court  of  fefllon  feems  to  have  given  no  opi- 
nion on  this  matter.  It  was,  I  prefume,  abandoned 
by  the  counfel  for  the  complainants,  before  the  caufe 
came  to  be  decided,  otherwife  it  muft  have  made  a 
third  feparate  queftion. — The  reclaiming  petition 
takes  no  notice  of  it,  and  it  was  only  mentioned 
hiftorically,  but  not  argued,  before  the  Commit- 
tee. 

P.  218.  (C.  )  In  confirmation  of  what  is  here  al- 
leged, fee  the  cafe  of  the  Earl  of  Shrewfbury  againft 
the  Earl  of  Rutland,  on  a  writ  of  error  to  the  Court 
of  King's  Bench,  Hill.  7  Jac.  x.  (i.  Bulftrode.  4,  to 
11).  In  that  cafe  three  errors  were  affigned,  yet, 
though  in  delivering  their  opinions  there  were  three 
S  4  out 
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out  of  five  *  judges  who  agreed  with  the  Court  of  Ccm* 
mon  Pleas  on  each  feparate  point,  the  judgment  was 
reverfed.— From  the  report  of  the  cafe,  the  propriety 
of  feparating  a  caufe,  where  there  are  different  points, 
into  diftind  queftions,  appears  to  have  been  fully 
argued  i  and  the  court  held  that  it  ought  not  to  be 
done. 

To  afcertain  which  of  the  methods  is  the  right  one, 
or  in  what  cafes  the  one  fliould  be  followed,  and  in 
what  cafes  the  other,  feems  to  me  a  problem  of  very 
great  nicety,  and  very  difficult  to  folve. 

P.  239.  (D.)  The  cafe  of  Ogilvie,  againfl  Skene 
and  Hunter,  does  not  feem  applicable  on  the  prefent 
pccaflon  J  for  the  chief  queflion  in  that  cafe  was  not, 
whether  a  miftake  in  drawing  the  inftrument  of  feizin 
(livery  being  fuppofed  to  have  been  properly  given) 
^ould  vitiate  the  feizin,  but,  whether  a  difpenfation, 
in  a  charter,  from  the  neceffity  of  giving  feparate 
local  feizin  of  difcontiguous  lands,  was,  or  was  not, 
valid,  under  the  particular  circumflances  of  the  cafe, 
foas  to  render  a  general  feizin,  which  had  been  given, 
fuificient.  (Fide  Colle£lion  of  Cafes  in  the  Houfe  of 
Lords.) 

P.  249.  (E.)  In  the  report  of  this  cafe  of  Maclco4 
againfl  Rofs,  it  is  not  mentioned,  whether  the  com- 
plainant was,  or  was  not,  prefent  at  the  freeholders'- 
court.     If  he  was  prefent,  this  is  an  authority  againft 

•  The  court  at  that  time  confilled  of  five  judges,  Blackfl, 
Qom.  vol.  iii.  p.  4c. 

what 
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what  was  argued  by  the  counfel  for  the  fitting  member 
(Juproj  p,  223),  viz.  that  new  obje<flions  are  not  com- 
petent in  the  court  of  feflion,  or  before  a  Committee, 
to  perfons  who  were  prefent  in  the  court  of  free- 
holders. 


ADVERTISEMENT. 

IN  the  two  firft  volumes  of  this  col- 
le(5lion,  I  thought  it  necefTary,  in 
order  to  complete  the  hiftory  of  the 
Cafes  of  Hindon  and  Shaftefbury,  to 
give  an  account  of  the  proceedings 
in  the  Houfe  of  Commons  during  the 
firft  feflion  of  the  prefent  Parliament, 
in  confequence  of  the  fpecial  reports 
of  the    Committees   by  whom  thofe 
two  caufes  were  tried  (i ).  It  is  equally 
necefTary,  for  the  fame  reafon,  to  lay 
before  my  Readers  an  account  of  the 
continuation  of  thofe  proceedings  in 
the  fubfequent  feflions  ;  as  well  as  of 
;he  profecutions,  which  the  Houfe  or- 

(i)  Supra^  vol.  i.  p.  i8o,  to  200.     vol.  ii.  p.  3i», 
to  314. 

dered 


ADVERTISEMENT, 

dcred  to  be  carried  on  by  his  Ma« 
jefty*s  Attorney  General,  againft  the 
perfons  who  were  the  objedls  of  the 
fpecial  reports.  This  I  have  therefore 
done,  in  the  following  Supplements  to 
the  two  above-mentioned  Cafes. 


SUPPLE- 


SUPPLEMENT 


TO   THB 


CASE   OP    HINDONi 


VOL  I.    CASE    IV. 


(     271      ) 

SUPPLEMENT 

T  O    T  H  E 
CASE   OF    HINDON. 
V  O  L.  I.     C  A  S  E  IV. 

ON  the  8th  of  May,  1775*,  the  Houfc 
had  refolvcd,  that  they  would  take 
the  fpecial  report  of  the  Committee  who 
tried  this  caufe  into  further  confideration, 
as  early  as  poflible  in  the  next  feffion  of 
Parliament,  and  that,  in  the  mean  time, 
no  warrant  fhould  be  ordered  for  a  new 
writ  (i) — On  the  fame  day  the  orders  were 
made  for  the  profecution  of  the  four  can- 
didates, as  they  have  been  dated  in  the 
hiftory  of  the  cafe  (2). 


(i)  Votes,  8  May,  1775,  p.  645,  646. 
(2)  Supra,  vol.  i.  p.  199. 


At 
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At  the  beginning  of  the  fubfequent 
jfeffion,  on  Thurfday,  the  2d  of  Novem-* 
ber,  1775  (the  Parliament  having  met  on 
the  26th  of  Odlober),  sn  order  was 
made,  for  taking  the  fpecial  report  into 
confideration  on  Monday,  the  29th  of  Ja^ 
nuary  following  (i)  i  and,  at  the  fame 
time,  it  was  alfo  ordered.  That  Mr.  Speaker 
fhould  not  iiTue  his  warrant  for  the  mak- 
ing out  a  new  writ,  for  electing  burgelTes 
to  ferve  in  Parliament,  for  the  borough  of 
Hindon,  before  the  29th  of  January  (2). 

Monday,  the  29th  of  January,  1776,— 
The  confideration  of  the  report  was  put 
off  till  the  Wednefday  following  (3). 

Wednefday,  the  31ft  of  January, — The 
order  of  the  day  for  that  purpofe  being 
read,  the  Houfe  proceeded  to  take  the  re- 
port into  confideration,  and  it  was  read. 
Then  an  order  was  made,  That  leave 
(hould  be  given  to   bring  in  a  bill   for  the 


(i)  Votes,  p.  43.  (2)  Ibid, 

(3)  Votes,  p.  212. 


fame 
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fame   purpofes  with   the    two    which    had 
been    brought  in,    during  the  former  CeC- 
fion  (i);  and  a  Committee  was  nominated 
for  preparing   and   bringing  it  in,   confid- 
ing of  the   fame    gentlemen   who  confti- 
tuted   the   Committee  appointed   to  bring 
in  the  fecond  bill,  in  the  former  feflion  (2). 
Monday,    the    5th    of    February. — Mr. 
Dundas  having  prefented  the  bill  (3),  the 
fame  proceedings  were  had  as  in  the  former 
fellion,  when  the  fecond  bill  was  prefented 
(4),  and  the  fame  perfons  feverally  ordered 
to  attend,    on    the    fecond   reading. — The 
fecond  reading  was  fixed  for   the  19th  of 
February  (5). 

Monday,  the  19th  of  February. — Be- 
fore the  order  of  the  day  for  the  fecond 
reading  of  the  bill  was  called  for,  three 
petitions,  of  different  fets  of  cle(flors,  were 
prefented  and  read  (6),  containing  allega-r 
tions  nearly  to  the  fame  effedt  with  thofe 
in    the   three    firfi:  petitions   prefented  on 

(i)  Supra,  vol.  i.  p.  i8r,  182.   187,  188. 
(2)  Uid.  p    187.  (3)  Votes,  p.  24c. 

(4)  Su^tra^  vol.  i.  p.  1P6.         (5)  Ibid. 
(6)  Ibid.  p.  3+5,  10347. 

Vol.  IV.  T  the 
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the  26th  of  April  in  the  preceding  year 
(i).  Thefe  petitions  were  ordered  to  lie 
on  the  table  until  the  bill  fliould  be  read 
a  fecond  time ;  and  leave  was  given  to 
the  petitioners  in  the  firft,  (who  com- 
plained of  the  bill  as  an  extraordinary  and 
injurious  criminal  profecution,)  to  be 
heard  againft  it  by  their  counfel,  on  the 
fecond  reading  (2)- 

The  order  of  the  day  and  the  bill  it- 
felf  being  now  read,  the  counfel  for  the 
petitioners  jufl:  mentioned  (Mr.  Batt),  was 
heard  againft  it  (3)5  after  which  it  was 
committed  to  a  Committee  of  the  whole 
Houfe,  and  the  Friday  following  appointed 
for  the  Houfe  to  refolve  itfelf  into  that 
Committee  (4). — The  other  two  petitions 
were  ordered  to  be  referred  to  the  Com- 
mittee of  the  whole  Houfe,  and  leave 
given  to  the  petitioners  to  be  heard,  by 
themfelves  or    their  counfel,    againft    the 

(l)  5«/)r<7,  vol.  i.  p.  p.  188,  to  192. 

(2;  Votes,  p.  346.  (3)  Ibid,  p.  34.7. 

(4}  Ibid. 

bill 
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bill  (i). — The  feveral  perfons  ordered,  on 
the  5th  of  February,  to  attend  this  day^ 
were  again  ordered  to  attend  on  the  Fri- 
day (2) }  and  this  jomt  draer  with  regard 
to  them,  was  repeated  during  the  reft  of 
the  feffion,  whenever  the  proceedings  in 
this  bufinefs  were  adjourned  to  a  future 
day. 

Friday,  the  23d  of  February. — A  peti- 
tion of  feveral  voters  for  the  boroueh  of 
Hindon,  was  prefented,  and  read  3  fetting 
forth,  That  the  petitioners  had  attained 
the  age  of  twenty-one  years  fince  the 
laft  election,  and  fince  a  petition  had  been 
prefented  on  behalf  of  near  fifty  of  the 
inhabitants  of  the  faid  borough  not 
irfcluded  in  the  bill  brought  into  the 
Houfe  to  incapacitate  certain  perfons  from 
voting  for  members  for  the  faid  bo- 
rough J  and.  praying  that  nothing  might 
pafs  into  a  law  that  could,  in  any  de- 
gree, aftcdl  the  intereft  of  the  petitioners, 
as  free  voters  for  the  faid  borough  (3). 

(i)  Votes,  p.  347,  348.      (2)  Ibid.  p.  348. 
(3)  Ibid.  p.  374. 

T  2  This 
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This  petition  was  referred  to  the  Com- 
mittee of  the  whole  Houfe  (i). 

On  the  fame  day,  the  order  for  that  pur- 
pofs  being  read,  the  Houfe  refolved  itfelf 
into  a  Committee  on  the  bill ;  and,  Mr. 
Elwes  being  appointed  Chairman,  they  made 
fome  progrefs;  after  which  the  Speaker  re- 
fumed  the  chair,  and  it  was  refolved, 
That  the  further  confideration  of  the  bill 
(hould  be  proceeded  on,  in  a  Committee 
of  the  whole  Houfe,  on  the  Thurfday  fol- 
lowing (2). 

On  Thurfday,  however,  (the  29th  of  Fe- 
bruary) the  order  of  the  day  being  read, 
The  Committee  of  the  whole  Houfe  was 
poftponed  till  that  day  fevennight  (3). 

Thurfday,  the  7th  of  March. — The  Houfe 
refolved  itfelf  into  a  Committee  on  the 
bill ;  and,  after  fome  time  fpent  therein, 
the  Speaker  refumed  the  chair ;  and  the 
Houfe  adjourned,  without   appointing  any 


(i)  Votes,  p.  374.  (2)  Ihid, 

(3)  P-  396. 


future 
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future  day  for  proceeding  further  in   this 
bufinefs  (i). 

On  the  day  following,  {viz.  Friday,  the 
8th  of  March,)  Tuefday,  the  19th  of  March, 
was  fixed,  for  the  Houfe  to  refolve  itfelf 
again  into  a  Committee  on  the  bill  (2). 

Tuefday,  the  19th  of  March. — The  or- 
der of  the  day  was  read,  and  the  Houfe 
refolved  itfelf  into  a  Committee,  and 
made  fome  further  progrefs  in  the  bill ; 
after  which,  the  Speaker  refuming  the 
chair,  the  Friday  following  was  fixed  for 
the  Houfe  to  refolve  iifelf  again  into  a 
Committee  on  the  bill  (3). 

Friday,  the  22d  of  March. — A  fimilar 
proceeding  was  had,  and  the  matter  fur- 
ther poftponed  to  the  Wednefday  fol- 
lowing (4). 

Wednefday,  the  27th  of  March. — The 
like  proceedings  took  place  as  on  the 
7th  (5). 

(1)  Votes,  p.  433.  (2)  Hid.  p.  439. 

(3)  Ibid.  p.  484.  (4)  I^id'  5»3- 

(5)  Ibid.  p.  534. 

T3  On 
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On  Monday,  the  ift  of  April,  the  next 
day  was  appointed  for  the  Houfe  to  refolve 
itfelf  again  into  a  Committee,  on  the 
bill(i). 

Tuefday,  the  2d  of  April  .—  The  lilce 
proceedings  took  place  as  on  Tuefday,  the 
19th  of  March  ;  and  the  24th  of  April  was 
appointed  for  proceeding  further  on  the 
confideration  of  the  bill  (2). 

On  that  day,  the  Houfe  adjourned  till 
Thurfday,  the  i8th  (3),  on  account  of  the 
Eafler  holidays. 

Wednefday,  the  24th  of  April. — The 
Committee  of  the  whole  Houfe  was  poft- 
poned  till  that  day  fevennight  (4). 

And,  on  that  day  fevennight,  (Wednefday, 
the  I  ft  of  May)  it  was  further  poftponed 
till  the  Tuefday  following  (5). 

Tuefday,  the  7th  of  May. — The  order 
of  the  day  relative  to  this    matter  being 

(i)  Votes,  p.  552.  (2)  Ibid.  p.  566. 

(3)  Ibid.  (4)  Ibid.  p.  585- 

(5)  Ibid.  p.  640. 

read. 
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read,  the  Houfe  adjourned  without  re- 
folving  itfelf  into  a  Committee,  or  appoint- 
ing any  future  day  for  that  purpofe  (1). 

On  Wednefday,  the  8th  of  May,  The 
Houfe  came  to  the  following  refolution  : 

Refolved,  "  That  this  Houfe  will,  upon 
*'  this  day  three  monthsy  refoivc  itfelf  into  a 
**  Committee  of  the  whole  Houic,  to  con- 
*'  fider  further  of  the  bill  to  incapacitate 
*'  certain  psrfons,  therein  mentioned,  from 
'*  voting  at  eledions  of  members  to  fcrve 
**  in  Parliament,  for  the  borough  of  Hin- 
**  don,  in  the  county  of  Wilts  (2)." 

The  reader  perceives   that,  by  this  refo- 
lution, the  bill  was  virtually  thrown  out. 
It  was  known  that  the  feffion  would  be  at 
an  end,  long   before   the  day   thereby  ap- 
pointed for  taking  it  again  into  conti-Jera- 
tion  J    and  all  bills  depending  at  the  c    • 
a   feflion   fall,  of  courfj      to   the   gr» 
If  the  Houfe  had  intended   to  take  u 
affair  in  the  fucceeding  icifion,  ih.  - 

(1)  Votes,  p.  6S3.  (2)  IbuL   I  . 

T  4 
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have  come  to  a  like  refolution  with  that  of 
the  8th  of  May,  1775  (i).  But,  in  truth, 
there  v/as  no  fuch  defien.  I  have  men- 
tioned,  on  a  former  occafion  (2),  the  ob- 
je*5i:ions  to  the  plan  of  changing  entirely 
the  right  of  election  in  Hindon.  It  is 
evident,  that  feme  of  thofe  objections  were 
applicable  to  the  fcheme  of  introducing  a 
new  fet  of  voters  in  conjunction  with  the 
former;  though  this  fcheme  had  been 
adopted  by  the  Parliament,  with  regard  to 
the  borough  of  New  Shoreham  (3).  It 
was  forefeen,  likewife,  that  there  woi^ld 
have  been  great  difficulty  in  fixing  on  the 
new  clafs  of  voters,  becaufe  the  influence 
of  different  gentlemen  of  property  in  the 
neighbourhood  of  the  place,  would  have 
been  more  or  lefs  increafed,  or  diminifhed, 
according  as  the  freeholders  of  one,  two, 
or  more  hundreds,  (hould  have   been  ad-? 

(i)  Supra,  vol.  i.  p.  197. 

(2)  oupra,  vol.  i.  p.  201,  to  203.  Note  (B). 

(3)  II  Geo.  III.  cap.  55. 

mitted 
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mitted  to  a  participation  of  the  right  of 
eled;ion.  There  was  fome  danger,  there- 
fore, that  a  law  which,  in  its  origin,  was 
intended  to  be  a  public  benefit,  and  to 
amend  the  conftitution,  might,  in  the  end, 
turn  out  a  mere  job,  and  become  fubfer- 
vient  to  the  particular  intereft  of  certain 
individuals.  In  fhort,  many,  who  had, 
at  firft,  promoted  and  fupported  the  bill, 
began,  in  the  conrfc  of  the  fefiion,  to  alter 
their  opinion  with  regard  to  it;  or  loit,  at 
leaft,  much  of  the  zeal,  which  they  had 
formerly  fliown,  for  its  fuccefs.  On  the 
different  occafions,  when  it  was  to  be  taken 
into  confideration,  there  was  often  other 
bufinefs  more  urgent,  aud  more  generally 
interefting,  to  be  difcuffed ;  and,  by  the 
time  that  was  finiflied,  and  the  order  of 
the  day,  for  the  Houfe  to  refolve  itfclf 
into  a  Committee  on  the  Hindon  bill, 
called  for,  the  greater  number  of  members, 
already  worn  out  by  a  long  attendance, 
were  glad  to  leave  the  Houfe.  Advantage 
was   taken   of  this,    by  fome   gentlemen, 

who. 
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who,  from  the  beginning,  made  no 
fcruple  of  avowing  their  refolution  of  em- 
ploying every  means,  and  every  ftratagem, 
which  the  forms  of  procedure  in  the 
Houfe  of  Commons  (hould  furnifh,  or  au- 
thorize, in  order  to  defeat  the  bill.  Forty 
members  are  neceifary  to  conftitute  a 
Houfe;  and,  if  it  appear  that  there  is  not 
that  number  prefect,  an  immediate  ad- 
journment mufl:  take  place.  Whenever 
thofe  gentlemen  imagined  that  the  num- 
ber prefent  was  under  forty,  they, 
ijioved,  that  the  Houfe  fhould  be  count- 
c*d,  and,  in  this  manner,  the  pro- 
ceedings were,  at  feveral  times,  fuddenly 
flopped;  'Di'z.  on  Thurfday,  the  7th  of 
March  (i);  on  Wednefday,  the  27th  of 
that  month  (2);  and  on  Tuefday,  the  7th 
of  May  (3). — Another  art  was  pradifed, 
with  equal,  or  even  greater,  fuccefs. 
Every  poflible  objedion  to  the  admiffibi- 
lity  of  evidence,  was  either  raifed  by  fome 

(l)  ^upra^  P'277.  (2)  Ihid. 

(3  )  Ibid,  p,  279' 

member 
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member  of  the  Houie,  or  taken  by  the 
counfel  who  attended  at  the  bar  on  the 
part  of  the  perfons  wlio  had  petitioned 
again  ft:  the  bill.  Almoll  every  fuch  ob- 
jecftion  produced  an  argument,  a  debate,  a 
queftiion,  and  a  diviiion.  Thus,  the  pro- 
grefs  of  the  buiinefs  was  clogged  and  re- 
tarded fo  very  efFe(5lually,  as  to  make  even 
thofe  who  continued  the  moft:  anxious  pro- 
moters of  it,  defpair  of  ever  bringing  it  to 
a  conclulion ;  infomuch  that,  at  length, 
by  a  fort  of  tacit  agreement  of  all  parties, 
the  whole  was  dropt,  and  the  refolution 
of  the  8th  of  May,  1776,  which  has  been 
ftated,  having  been  come  to,  it  was  im- 
mediately followed  by  another,  in  thefc 
words  : 

Refolved,  "  That  Mr.  Speaker  do  ifTuc 
*'  his  warrant  to  the  clerk  of  the  Crown, 
*'  to  make  out  a  new  writ,  for  the  eled:ing 
'*  of  two  burgelTes,  to  ferve  in  this  prefent 
<*  Parliament,  for  the  borough  of  Hmdon, 
*'  in  the  county  of  Wilts,  the  laft:  eledion 

**  for 
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"  for  burgeffes  to  ferve  in  this  prefcnt  Par- 
**  liament,  for  the  faid  borough,  being 
"  declared  void  (i).'* 

On  Friday,  the  3d  of  May,  the  follow- 
ing order  had  been  mad>i  : 

Ordered,  *•  That  Mr.  Attorney  General 
**  do  eive  this  Houfe  an  account  of  what 
*'  proceedings  have  been  [had]  in  the  pro- 
*'  fecutions  cf  Richard  Smith,  Efquire, 
*'  Thomas  Brand  Hollis,  Efquire,  James 
**  Calthorpe,  Efquire,  and  Richard  Beck- 
<'  ford,  Efquire,  purfuant  to  the  direc- 
<*  tion  of  this  Houfe,  in  the  lafl  feffion 
<«  of  Parliament  (2)." 

Agreeably  to  this  order,  on  Wednefday, 
the  2 2d  of  May,  Mr.  Attorney  General 
made  a  report  of  the  proceedings  at  law, 
up  to  that  time  (3)  ;  which  was  ordered 
to  lie  on  the  table  (4) ;  and  a  number  of 
copies  thereof,  fufficient  for  the  ufe  of  the 

(1)  Votes,  8  May    1776.  p.  693. 

(2)  Votes,  p.  656.  (3)  Ibid,  p.  756. 

(4)  ib'^d' 

members 
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members  of  the  Houfe,  was  ordered  to  be 
printed  (i). 

This  was  accordingly  done. 

It  has  been  fliown,  in  a  former  part  of  this 
work,  that  bribery,  at  eledions  of  mem- 
bers of  Parliament,  is  held  to  be  a  crime 
at  common  law,  independent  of  any  ftatute 
againft  it,  and  to  be  punlfliable  either  by 
indidmenr,  or  information  (q).  The  At- 
torney General  adopted  the  latter  mode  of 
profecution  ;  and  feparate  informations  ex 
officio  (3)  were  filed  by  him  in  Trinity 
term,  15  Geo.  III.  (which  was  the  firft 
term  after  the  order  of  the  Houfe  of  Com- 
mons was  made)  againfl:  the  four  candi- 
dates, Smith,  HoUis,  Calthorpe,  and 
Beckford. — This  was  in  June,  1775". 

In  Hillary  term,  16  Geo.  III.  the  de- 
fendants pleaded  not  guilty ;  and,  ilTiie  being 
joined,  all  the  four  informations  were  tried 

(i)  Votes,  p.  757.  (2)  Supray  vol.  ii.  p.  400. 

(3)  Fidi  Blackft.  Comm.  vol.  Iv.  p.  304.     4 to  Ed. 

Sit 
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at  the  Lent  affizes,  in  the  county  of  Wilts^ 
in  March  1776  (i),  before  Mr.  Baron 
Hotham. 

Mr,  Cahhorpe  and  Mr.  Beckford  were 
acquitted;  Mr.  Smith  and  Mr.  HoUis 
were  found  guilty  (2);  and,  on  Monday, 
the  20th  of  May,  being  the  lafl:  day 
of  Eafler  term,  16  Geo.  III.  they 
were  brought  up  to  the  court  of  King's 
Bench,  to  receive  the  judgment  of  the 
court ;  but,  as  the  Judges  were  defirous  to 
have  longer  time  to  confider  of  the  proper 
punifl:iment,  they  were  committed  till  the 
next  term,  to  the  King's  Bench  prifon. 

Previous,  however,  to  this  commitment, 
^iz.  on  the  1 6th  of  May,  the  new  elediion 
for  Kindon  took  place;  and  Mr.  Smith 
having  again  declared  himfelf  a  candidate,* 
he  was  returned,  together  with  Henry 
Dawkins,    Efquire. 

(i)  Vide  the  Report  of  the  Attorney  General,  pre- 
fented  tothe  Houfe  of  Common'^,  p,  46.  55. 

{2)  They  called  no  witnefTes  on  their  trials. 

fuch 
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Such  was  the  flate  of  the  proceedings  on 
the  profecutlons  of  the  Attorney  General, 
when  he  made  his  report  to  the  Houfe, 
which  therefore  conlifted  of  iiothing,  but 
copies  of  the  records  of  the  four  informa- 
tions, and  of  the  pleas,  and  an  account,  in 
a  few  lines,  of  the  event  of  the  trials  (A}. 

On  Saturday  the  7th  of  June,  being  the 
fecond  day  of  Trinity  term,  16  Geo.  III. 
Mr.  Smith  and  Mr.  Hollis  were  ao:ain 
brought  up  for  judgment. 

On  the  former  occafion,  Mr.  Serjeant 
Davy,  as  counfel  for  Mr.  Smith,  had  in- 
formed the  court,  that  his  client  had,  a 
few  days  before,  been  re-eleded,  by  a 
great  majority  of  voices,  toreprefentthe  bo- 
rough of  Hindon,  and  fince  there  was  not 
(as  he  alleged)  the  leaft  (hadow  or  pretence, 
for  any  charge  of  bribery  againft  him  at 
that  eledion,  he  hoped  that  would  operate 
with  the  court  in  mitigation  of  the  punifli- 
ment  they  might  think  fit  to  inflid:  upon 
him.  Hefaidthat,  at  hisy^r/? eledion,  inftead 
of  introducing,  for  thefirft  time,  corruption 

into 
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into  the  borough,  Mr.  Smith  himfelf  had 
been  led  aflray,  and  induced  to  the  offence 
of  which  the  verdidt  of  a  jury  had  found 
him  guilty,  by  the  eftablifhed,  and  almoft 
univerfal,  prad:ice,  among  the  voters  of 
Hindon,  of  expofing  their  fuffrages  to  fale ; 
and  that,  by  the  purity  with  which  the  lajl 
eledion  had,  on  his  part,  been  conducted, 
he  was,  in  feme  meafure,  entitled  to  the 
praife  of  having  reclaimed  his  eledors 
from  this  inveterate  abufeof  their  franchifes. 

Each  of  the  informations  contained 
feveral  counts,  and  both  Smith  and  fiollis 
were  found  guilty  on  all  the  counts,  in 
the  informations  againft  them.  Mofl  of 
the  counts  charged  them  with  ads  of  bri- 
bery committed  in  Odober  1774,  imme- 
diately before  the  eledion.  For  thofe 
ads,  they  were  liable  flill  (until  Odober 
1776),  to  adions  on  the  fiatute  of  2  Geo. 
II.  cap.  24.  and  to  all  the  penalties  in- 
fiided  by  that  ftatute  (i).     The  court  of 

(1)  Videjupray  vol.  i.  p.  410. 

King's 
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King's  Bench,  in  the  cafe  of  the  King 
againft  Heydon,  or  Haydon,  when  the 
defendant  was  found  guilty  on  an  infor- 
mation for  bribery  granted  by  the  court, 
refpited  the  judgment,  till  the  time  within 
which  adiions  on  the  flatute  might  be 
brought,  was  expired  (1),  in  order  that 
he  might  not  be  twice  puniflied  for  the 
fame  offence ;  and,  nearly  about  the  fame 
time,  in  the  cafe  of  the  King  againft  Pitt,  and 
againft  Mead,  they,  on  the  fame  principle, 
eftablirhed  it  as  a  general  rule,  not  to  grant 
informations  for  bribery,  in  future,  until 
the  end  of  the  two  years  allowed  by  the 
flatute,  for  proceeding  by  way  of  adlion  (2). 
This  rule,  however,  could  only  operate 
upon  informations  granted,  by  the  difcre- 
tion  of  the  court,  to  private  profecutors, 
and  could  not  affc^ll  thofe  filed,  ex  officio^ 
by  the   Attorney  General  (3).     The  reafon 

(1)3  Burr.  1359.  (2)  Ibid.  p.  1340. 

(3)  For  the  difference  between  thefe  two  forts  of 
informations,  vide  Blackft.  Comm,  vo!.  iv.  p.  304. 
4to  Ed. 

Vol.  IV.  U  of 
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of  the  rule  is,  indeed,  equally  appllcabit 
to  both,  and,  in  cafes  of  informations, 
ex  officio^  the  court  might  obtain  the  fame 
end,  by  refpiting  judgment,  as  in  the  cafe 
of  the  King  againft  Heydon,  till  the  expi- 
ration of  the  two  years.  But  the  rule, 
though  generaly  was  never  meant  to 
be  iimverfahy  for,  in  the  cafe  of  the 
King  againft  Pitt,  and  againft  Mead, 
Lord  Mansfield  faid,  "  There  may 
*'  poffibly  be  particular  cafes,  founded 
"  on  particular  reafons,  where  it  may  be 
*'  right  to  grant  informations,  before  the 
**  limited  time  for  commencing  the  profe- 
**  cution  [on  the  flatute  of  2  Geo.  II. 
**  cap.  24.]  is  expired  (i)/' 

Mf,  Juftice  Afton  now  delivered  the 
judgment  of  the  court.  After  dating  the 
qualification  with  which  the  general  rule 
had  been  accompanied  in  the  above-men- 
tioned cafe,  he  obferved.  That  there  was  a 
very  great  difference  between  the  cafes  in 
Burrow,  (where  the  offence  was  the  bri- 

\x)  3  Burr.  p.  1340. 

bing 
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bing  of  a  fingle  voter,  and  the  profecu- 
tions  carried  on  by  private  perfons,  who 
might  alio  have  fucd  on  the  flatute) 
and  the  prefent  inftarxe,  which  was  that 
of  a  general  corruption,  and  the  profe- 
cutor,  the  Attorney  General,  acfting  under 
the  exprefs  order  of  the  Houfe  of  Com- 
mons. He  entered  largely  into  the  nature, 
enormity,  and  dangerous  tendency,  of  the 
offence  ;  taking  notice  that,  among  many 
evil  confequences,  one  of  its  mod  obvious 
effe(5ls  was,  to  give  rife  to  the  crime  of 
perjury,  becaufe  a  voter  who  has  fold 
his  vote,  or  has  been  even  promifcd  a 
reward  for  it,  muO,  if  the  bribery-oath 
is  tendered  to  him,  be  guilty  of  per- 
jury, before  he  can  be  admitted  to  poll. 
He  traced  the  hlftory  and  gradual  progrefs 
of  eledlion-bribcry,  and  of  the  different 
remedies  which  the  Houfe  of  Commons 
and  the  legiflature  had  provided  againft  it^ 
and  mentioned,  particularly,  that  a  very 
grofs  fcene  of  corruption,  which  had  taken 
place  at  Beverley,  in  Yorkfliire,  in  the 
U   2  ^ear 
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year  1727  (i),  had  given  rife  to  the  fta- 
tute  of  2  Geo.  II.  cap.  24. 

The  judgment  he  delivered  nearly  in 
the  following  words : 

"  The  court  has  taken  into  confidera- 
**  tion  the  imprifonment  you  have  already 
**  undergone,  and  they  adjudge  that  you 
"  fliall  pay,  each,  a  fine  of  1000  marks ; 
*'  and  that  you  be  imprifoned  fix  months, 
*'  and  until  you  pay  your  refpedlive  fines. 

'*  As  to  you,  Richard  Smith,  the  court 
"  cannot  help  expreffing  their  aftonifhment 
*'  at  what  appeared  from  the  mouth  of 
**  your  own  counfel,  that  you  continued 
**  fo  boldly  to  perfift  in  your  attempt,  and 
**  that  you  have  been  again  returned  for 
*'  the  fame  place.  They,  therefore,  have 
*'  thought  proper  to  add   Xo  your  punifli- 

(i)  It  is  impoffible  to  colleit  any  thing  of  the 
particular  merits  of  this  cafe  of  Beverley  from  the 
entries  r-ktive  to  it  in  the  Journal?.  Vide  Journ. 
vol.  xxi,  p.  24.  col.  I.  I  Feb.  1727-8.  p.  188.  col. 
I,  2.  21  Jan.  1728-9.  p.  236.  col.  I,  2.  25  Feb. 
1728-^  p.  249.  col.  2.  9.  p.  250.  col.  I.  4  March, 
1728-9,  p.  259.  col.  I,  2.  8  March,  1728-9. 

c  *'  ment, 
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**  ment,  that,  at  the  expiration  of  the 
<*  term  of  your  imprlfonment,  you  (hall 
*'  give  fecurity  for  your  good  behaviour 
"  for  three  years — yourfelf  and  two  fure- 
**  ties — you  to  be  bound  in  1000/.  and 
**  each  of  the  fureties  in  500/." 

In  confequence  of  this  judgment,  both 
the  defendants  were  conveyed  back  to  the 
King's  Bench  prifon,  where  they  continued 
till  the  23d  of  November  following,  /.  e, 
for  the  fpace  of  168  days,  or  6  lunar 
months  (i). 

On  that  day,  their  fines  having  been 
paid  into  the  hands  of  Sir  James  Burrow, 
the  clerk  of  the  Crown,  fome  days  before, 
Mr.  Hollis  was  difcharged  by  the  marllial. 

(1)  "A  month  in  law  is  z  lunar  month,  or  twenty- 
*'  eight  days,  unlefs  otherwife  exprcfled,  not  only 
«  becaufe  it  is  always  one  uniform  period,  but  be- 
**  caufe  it  falls  naturally  into  a  quarterly  divifion  by 
"  weeks."  Blackft.  Comm.  vol.  ii.  p.  141.  410  ed. 
— There  is  another  reafon  why,  in  cafes  of  punifh- 
ment  by  imprifonment,  the  computation  (hould  be  by 
lunar  months ;  namely,  the  favour  which  is  always  to 
be  fliewn  (o  liberty,  where  the  terms  arc  ambiguous 
and  doubtful. 

U  3  Mr. 
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Mr.  Smith  was  brought  up  to  Weflmlnfter- 
hall,  and,  in  the  treafury-chamber  of  the  court 
of  King's  Bench,  wa^  bound  over,  agreeably 
to  bis  fentence,  for  three  years.  This  palfed 
before  Mr.  Juftice  A(^on,  and  Mr.  Juftice 
Willes,  before  the  other  Judges  were  come 
down.  Yet,  I  prefume,  it  is  to  be  confi- 
dered  as  having  been  done  in  court,  fince 
the  recognizance  was  underfigned  **  By 
**  the  Court r  {i) 

The  reader  will  remark  that  the  famg 
incapacities  cnfue  upon  a  convidion  on  a 
profecution  for  bribery  by  way  of  infor- 
mation at  common  law,  as  when  the  pro- 
ceeding is  by  an  adtion  under  the  ftatute  j 
the  difabling  words  in  the  adl  of  2  Geo. 
II.  cap.  24,  being  as  follows : 

*'  And  every  perfon  offending  in  any  of 
"  the  cafes  aforefaid,  from  and  after 
^'  judgment  obtained  againft  him  in  any 
**  fuch  adion  of  debt,  bill,  plaint,  or  in- 
^'  formation,  or  fummary  action,  or  profe- 

(i)  I  was  favoured  by  Sir  J.  Burrow  with  the 
account  of  thefe  circumftances. 

4  **  cution, 
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'*  cutlon,  or  being  any  otherwife  lawfully 
**  convicted  thcj-eoJ\  {hall  for  ever  be  dif- 
*'  abled  to  vote  in  any  eledion  of  any 
"  member  or  members  to  Parliament, 
"  and  alio  fliall  for  ever  be  difabled  to 
**  hold,  exercife,  or  enjoy  any  office  or 
**  franchife  to  which  he  and  they  then 
**  fhalJ,  or  at  any  time  afterwards  may  be 
*'  entitled,  as  a  member  of  any  city,  bo- 
**  rough,  town-corporate,  or  cinque  port, 
**  as  if  fuch  perfon  was  naturally  dead  (i)-'* 


There  was  no  petition  prefented  in  the 
laft  feffion  of  Parliament,  complaining  of 
the  re-ele<5lion  of  Mr.  Smith  on  the  16th 
of  May ;  but,  as  there  was  not  a  fortnight 
between  the  time  when  the  return  was 
brought  in,  and  the  end  of  the  feflion, 
which  happened  on  the  £>3d  of  May,  an 
opportunity  ftill  remained  for  petitioning 
at  the  beginning  of  the  prefent  feffion, 
according  to  the  rule  mentioned  in  the 
Preface  to  Vol.  Ill  (2)." 

Accordingly,  a  petition  of  Mr.  Beckford 
who  had  been  again  a  candidate,  complain- 

(i)  §  7.         (2)  Vidt  fupra,  vol.  iii.  pref.  p.  v, 

U  4  ing 
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ing  of  the  eledlon  of  Mr.  Smith,  was 
prefentcd  on  the  ift  day  of  November, 
1776  (i) ;  and,  afterwards,  another  petition 
of  certain  eledlors  in  the  intereft  of  Mr. 
Beckford  was  alfo  prefented,  on  Monday, 
the  iith  of  the  fame  month  (2). 

Both  thefe  petitions  are  to  be  taken  into 
confideration  on  Thurfday,  the  23d  of  Ja- 
nuary, 1777  (3). 

(i)  Votes,  p.  14,  15.         (2)  Ibid.  p.  48,  49, 
(3)  Ibid,  8  Nov.  p.  39.  II  Nov.  p.  49. 
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CASE   of  HINDON, 


PAGE  287.  (A.)  The  Record  of  the  Infor- 
mation againft  Mr.  Smith,  and  of  the  fubfe- 
quent  proceedings,  as  far  as  they  were  laid  before  the 
Houfe  of  Commons,  is  as  follows: 

Of  TRINITY   TERM,    in  tlie  Sixteenth 
Year  ofthe  Reign  of  King  George  the  Third. 

WILTSHIRE. 
**  D  E  it  remembered,  That  Edward  Thurlow, 
Efquire,  Attorney  General  of  our  prefent 
Sovereign  Lord  the  King,  who  for  our  faid  Lord 
the  King  in  this  behalf  profecuteth,  in  his  proper  perfon 
Cometh  here  into  the  court  of  our  faid  Lord  the  King, 
l)cforc  the  King  himfelf,  at  Weftminfter,  on  Friday 

next 
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next  after  the  morrow  of  the  Holy  Trinity,  in  this 
fame  term,  and  for  our  faid  Lord  the  King,  gives  the 
court  here  to  underftand  and  be  irrformed.  That  the 
borough  of  Hindon  in  the  county  of  Wilts  is  an  an- 
cient borough,  and  for  a  long  fpace  of  time  two  bur- 
gefTes  of  the  faid  borough  have  been  eleded  and  fent, 
and   have    ufcd   and    been    accuftomed    and  of  right 
ought  to  be  ektSled  and  fent,  to  ferve  as  burgeffes  for 
the  faid  borough   in  the  Parliament  of  this  I'Jngdom, 
(to  wit)   at  the  borough  of  Hindon  aforefaid,  in  the 
faid  county  of  Wilts  :    and  the  faid  Attorney  General 
of  our  faid  Lord  the  King,   for  our  faid    Lord   the 
King,  giveth  the  court  here  to  underfland  and  be 
informed.  That  on   the  prjl  day  of  OSlober^    in  the 
fourteenth  year  of  the  reign  of  our  prefent  Sovereign 
Lord   George  the  Third,  by   the   grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  King,  Defender 
of  the  Faith,  &c.  a  certain  writ  of  our  faid  Lord  the 
King,  under  the  great  feal   of  Great  Britain,  iffued 
out  of  his  Majefty's  court  of  Chancery  (the  faid  court 
then  and  ftill  being  at  Weftminfter  in  the  county  of 
Middlefex)  directed   to  the   Sheriff  of  the  coiinty  of 
Wilts ;  by  which  faid  writ,  our  faid  Lord  the  King 
reciting.  That  whereas  by   the  advice  and  affent  of 
his  Majefty's  council,  for  certain  arduous  and  urgent 
affairs  concerning  his  faid  Majefty,  the  ftate  and  de- 
fence of  his  kingdom  of  Great  Britain  and  the  church, 
his  Majefly  ordered  a  certain  Parliament  to  be  holdeh 
at  the  city  of  Weftmlnfter,  on  the  29th  day  of  No- 
vember 
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vember  then  next  enfuing,  and  there  to  treat  and  have 
conference  with   the   prelates,  great  men,  and  peers 
of  his  realm  ;    his  Mnjcfty   by  his  faid  writ  did  com- 
mand and  ftiidlly  enjoin  the  faid  Sheriff,  That  pro- 
clamation being  made  of  the  day  and  place  aforefaid 
in   the  faid    Sheriff's   then   next  county  court   to  be 
holden  after   the  receipt  of    that    his  faid  Majefty's 
Writ,  two  knights  of  the  mofl   fit  and  difcreet  of  the 
faid  county,  girt  with  fworJs,  and  of  every  city  of 
his  faid  county   two  citizens,  and   of  every  borough 
in  the  fame  county  two   burgefTes,  of  the  moft  fufE- 
cient  and  difcreet,  freely  and    indifferently  by  thofe 
who  at   fuch  proclamatiorl  fhould  be  prefent,  accord- 
ing to  the  form  of  the  flatute  in  that  cafe  made  and 
provided,    the   faid   then  Sheriff  fhould    caufe  to  be 
fledled,    and  the  names  of  thofe   knights,    citizens* 
and  burgcffcs,  fo  to  be  elected,  whether   they  fhould 
be  prefent  or  abfent,  the  faid  then  Sheriff  fhould  caufe 
to  be   inferred  in  certain  indentures  to  be  thereupon 
made,  between   the   faid    then    Sheriff  and  thofe  who 
fhould  be  prefent   at  fuch    clccflion,  and  them  at  .the 
day  and   place  aforefaid    the  faid  then   Sheriff  fhould 
caufe  to  come   in    fuch  manner  that  the  faid  knights 
for  themfefves  and  the  commonalty  of  the  fame  coun- 
ty, and  the  faid  citizens  and  burgeffes  for  themfelves 
jind   the  commonalty  of  the   faid  cities  and  boroughs 
refped^ively,  might  have  from  them  full  and  fufEcient 
power  to  do  and  confent   to   thofe  things  which  then 
and  there  by  the  common  council  of  his  faid  Majefly's 
kingdom,  by  the  blefling  of  God  fhould  happen  to  be 

ordained 


300 


NOTES. 


ordained  upon  the  aforefaid  affairs,  fo  that  for  want  of 
fuch  power  or  through  an  improvident  election  of  the 
faid  knights,  citizens,  or  burgefles,  the  aforefaid 
affairs  might  in  no  wife  remain  unfinifhed  j  willing 
neverthelefs,  that  neither  the  faid  then  Sheriff  nor  any 
other  Sheriff  of  this  his  Majefly's  faid  kingdom 
fhould  be  in  any  wife  eledted  j  and  the  ele£lion  in  the 
faid  then  Sheriff's  full  county  fo  made  diflinflly  and 
openly  under  the  faid  then  fheriff's  feal,  and  the  feals 
of  thofe  who  fhould  be  prefent  at  fuch  cledion,  the 
faid  then  flieriff  (hould  certify  to  his  Majefly  in  his 
Chancery,  at  the  day  and  place  without  delay,  re- 
mitting to  his  Majefly  one  part  of  the  aforefaid  inden- 
tures annexed  to  the  faid  writ,  together  with  the  faid 
writ ;  and  the  faid  Attorney  General  of  our  faid  Lord 
the  King,  for  our  faid  Lord  the  King,  gives  the  court 
here  further  to  underfland  and  be  informed,  that  the 
faid  writ  afterwards,  and  before  the  return  thereof  (to 
wit)  on  the  faid  firfl  day  of  Oflober  in  the  14th  year 
aforefaid,  was  delivered  to  Thomas  Eaftcourt,  Ef- 
quire,  then  and  continually  from  thenceforth  until 
and  at  and  after  the  return  of  the  faid  writ  being  She- 
riff of  the  faid  county  of  Wilts,  to  be  executed  in  due 
form  of  law  (to  wit)  at  the  borough  of  Hindon  afore- 
faid :  And  the  faid  Attorney  General  of  our  faid  Lord 
the  King,  for  our  faid  Lord  the  King,  gives  the 
court  here  further  to  underfland  and  be  informed, 
that  by  virtue  of  the  faid  writ,  the  faid  Thomas  Eafl- 
court,  fo  being  Sheriff  as  aforefaid,  afterwards,  and 
before  the  return  of  the  faid  writ  (that  is  to  fay)  on 
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the  faid  firft  day  of  October,  in  the  fourteenth  year 
aforefaid,  and  in  the  year  of  our  Lord  One  thoufand 
feven  hundred  and  feventy-four,  at  the  borough  of 
Hindon  aforefaid,  in  the  faid  county  of  Wilts,  made 
his  precept  in  writing,  fealed  with  the  feal  of  his 
office  of  fheriff  of  the  faid  county  of  Wilts,  diredled 
to  the  then  bailiff  of  the  borough  of  Hindon  in 
the  faid  county  of  Wilts,  of  and  for  the  eledion  with- 
in the  faid  borough,  of  two  burgefles  of  the  bo- 
rough aforefaid,  according  to  the  form  and  effe<Slof  the 
faid  writ  :  And  the  faid  Attorney  General  of  our  faid 
Lord  the  King,  for  our  faid  Lord  the  King,  gives 
the  court  here  further  to  underftand  and  be  inform- 
ed, that  by  virtue  of  the  faid  precept  afterwards,  and 
before  the  return  thereof  (to  wit)  on  the  icth  day  of 
Odober,  in  the  14th  year  aforefaid,  at  the  borough 
of  Hindon  aforefaid,  in  the  faid  county  of  Wilts, 
the  elecflion  of  two  burgefles  to  ferve  as  burgefles 
for  the  faid  borough,  in  the  then  next  Parliament 
to  be  holden  as  aforefaid,  was  had  and  made  ;  which 
faid  ele£lion  was  the  firfl:  and  next  cledion  of  bur- 
geflTes  to  ferve  as  burgefles  for  the  f.iid  borough,  in 
the  Parliament  of  this  kingdom,  after  the  commit- 
ting of  the  fevera!  offences  herein- after  firftly,  fe- 
condly,  thirdly,  and  fourthly  meniioned  :  And  the 
faid  Attorney  General  of  our  faid  Lord  the  Kinc, 
for  our  faid  Lord  the  King,  gives  the  court  here 
further  to  underftand  and  be  informed,  that  before 
the  iffuing  of  the  faid  writ,  a  general  elc(fiion  of  rc- 
prcfcnlativcs  to   ferve   in  Parliament   for  the  fcveral 
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counties,  cities,  and  boroughs  in  tills  kiagckjHt^ 
being  expected,  James  CaUiiorpe,  Efquire,  Ri- 
chard Becktotd,  Efquire,  Richard  Smith,  Efquire> 
and  Thomas  Brand  Hollis^  Efquire,  were  can- 
didates, that  of  them  two  nyight  be  chofen  and 
returned  to  (erve  as  burgefT^s  for  the  faid  bo- 
rough, in  the  then  next  Parliament  for  this  king- 
dom ;  and  the  faid  James  Calthorpe,  Richard  Beck- 
ford,  Richard  Smith,  and  Thomas  Brand  Hollis,  re- 
mained and  continued  candidates  for  the  purpofe 
aforefaid,  until  and  at  the  time  of  the  faid  eledlion, 
to  wit,  at  the  borough  of  Hindon  aforefaid,  in  the 
faid  county  of  Wilts  :  and  the  faid  Attorney  General 
of  our  faid  Lord  the  King,  for  our  fa,id  Lord  the 
King,  gives  the  court  here  further  to  underftand  and 
be  informed,  that  the  faid  Richard  Smith,  late  of 
the  faid  borough  of  Hindon,  in  the  faid  county  of 
Wilts,  Efquire,  well  knowing  the  premifles,  but  be- 
ing a  perfon  of  a  depraved,  corrupt,  and  wicked 
mind  and  difpofition,  and  unlawfully  and  wickedly 
intending,  as  much  as  in  him  the  faid  Richard  Smith 
lay,  to  interrupt  and  prevent  the  free  and  indifferent 
election  of  burgefles  to  ferve  for  the  fame  borough 
of  Hindon,  in  the  then  next  Parliament  of  this 
kingdom,  and  by  illegal  and  corrupt  means  to  pro- 
cure himfelf  to  be  elected  a  burgefs  to  ferve  far 
the  faid  borough  in  the  then  next  Parliament  of 
this  kingdom,  before  the  faid  election,  to  wit,  on 
the  15th  day  of  February,  in  the  13th  year  of  the 
reign  of   our    Sovereign    Lord  George  the  Third, 
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now  King  of  Great  Britain,  tifc.  at  the  borough  of 
Hindon  aforefaid,  in  the  laid  county  of  Wilts,  un- 
lawfuUy,  wickedly,  and  corruptly  did  folicit,  urge, 
and  endeavour  to  procure  Thomas  Moore,  Charles 
Simpfon,  John  Baldwyn,  Jeremiah  Lucas,  Robert 
Tyley,  Thomas  Farrell,  Jof.  Norton,  Jof.  Cuff^ 
John  Edwards,  William  Stephens,  John  Maiftimcnt, 
John  Larkham,  R^n alder  Bowles,  Jof.  Cholfey  th« 
younger,  John  Davis  the  elder,  Richard  Erwood, 
William  Cheverall,  Samuel  Dorr,  Thomas  Harden, 
James  Edwards,  Jof.  Cholfey  the  elder,  Thomaa 
Spencer,  James  Smart,  John  Randall,  Edward  Ran- 
ger, John  Dewy,  Luke  Beckett,  Philip  Beckett, 
Henry  Dukes,  Edward  Beckett,  Ifaac  Moody,  Wil- 
liam Hacker,  John  Bifhop,  Edward  Hollawday, 
George  Speader  the  younger,  John  Cheverall,  John 
Dukes  the  elder,  John  Dukes  theyounger,Robei:tWyer, 
Mofes Weeks, George  Dukes, George  HaywarJ, Edward 
Trewlock,  Matthew  Davis,  Philip  Beckett  the  young- 
er, Henry  Jerrett,  John  Davis  the  younger,  Wil- 
liam Day,  Samuel  Collier,  Walter  Percy,  Edward 
Shergold,  Benjamin  Beckett,  Edward  White,  John 
Hooper  the  elder,  Samuel  Farthing,  John  Hooper 
the  younger,  William  Newton  the  elder,  William 
Newton  the  younger,  James  Percy,  Henry  Huffc 
the  elder,  Henry  Huffe  the  younger,  Benjamin  Chol- 
fey the  younger,  John  Bell,  George  Spender  the 
elder,  James  Andcrfon  the  younger,  William  Lambe, 
Jof.  Lambe,  Edward  White,  Robert  Wyer,  Mathew 
White  the  younger,  Mathew  Stevens,  William 
White,  Richard  Ingram,    Francis  Ranger,  William 
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Percy,  Elias  Pitman,  William  Cuff  the  elder,  Ma- 
thew  White  the  elder,  William  Stevens,  George 
Stevens,  John  Stevens  the  elder,  James  Stevens, 
John  Stevens  the  younger,  John  Wyer,  Benjamin 
Cholfey  the  elder,  William  Ranger,  Francis  Che- 
verall,  Charles  Wyer,  James  Wyer,  John  White, 
William  Wyer,  James  Anderfon  the  elder,  John 
Beckett,  Thomas  Wyer,  Luke  Beckett  the  elder, 
Roger  Spender,  Robert  Day,  William  Cuff  the 
younger,  Elias  Steevens,  James  Steevens,  William 
Gilham,  Henry  Savage,  Jarvis  Gilbert,  Thomas 
Percy,  John  Ranger,  Edward  Percy,  William  Percy 
the  younger,  Robert  Gilbert,  William  Dukes,  Tho- 
mas Dukes,  Roger  Norton,  Jofeph  Moody,  James 
Gilbert,  JohnGane,  Luke  Mead,  Nathaniel  Philips, 
Jofeph  Norton,  Samuel  Norton,  John  Ranfome, 
Thomas  Brooks,  Samuel  Philips,  Jofeph  Scamell, 
William  Sandall  the  elder,  Luke  Maifhment  the 
younger,  Luke  Mailhment  the  elder,  John  Maifh- 
ment, William  Sandall  the  younger,  James  Burleigh, 
William  Harden,  Samuel  Field,  John  Bowles,  Ro- 
bert Ranger,  Thomas  Lanham,  John  Richardfon, 
William  Spender,  Henry  Obourne,  John  Penny, 
Richard  Pitman,  William  Nifbeck,  James  Dalies, 
Jofeph  Gilbert,  James  Gough,  James  Wier,  John 
Gilbert,  and  John  Steevens,  refpe£lively,  each  and 
every  of  them,  then  and  there,  and  until  and  at  the 
time  of  the  faid  eledlion,  having  a  right  to  vote  at 
and  in  the  elc£lion  of  burgeffes,  to  ferve  as  burgeffea 
for  the  fame  borough  in  the  Parliament  of  this  king- 
dom. 
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dom,  for  him  the  faid  Richard  Smith,  anJ  the  more 
effec'tually  to  tempt,  corrupt,  anJ  procure  the  faid 
feveral  perfons  who  had  a  right  to  voce  as  aforcfaid, 
to  give  their  refpeclive  votes  for  him  the  faid  Richard 
Smith  in  the  faid  ele(£lion,  he  the  faid  Richard  Smith 
did  then  and  there,  to  wi't,  on  the  faid  15th  day  ot' 
February,  in  the  13th  year  aforefaid,  at  the  borough 
of  Hindon  aforefaid,  in  the  faid  county  of  Wilts,  un- 
lawfully, v/ickcdiy,  and  corruptly  give,  and  caufe  and 
procure  to  be  given,  to  the  faid  feveral  perfons  re- 
fpedtively,  who  had  fuch  right  to  vote  as  aforefaid, 
a  certain  fum  of  money,  to  wit,  the  fum  of  five 
guineas  of  lawful  money  of  Great  Britain,  as  a  bribe 
and  reward  to  engage,  corrupt,  and  procure  the 
faid  feveral  perfons  refpeiE^ively,  fo  having  fuch 
right  to  vote  as  aforefaid,  to  give  their  refpedive 
votes  in  the  faid  ele(Slion  of  burgefTes  to  ferve  as 
burgefles  for  the  faid  borough  in  the  then  next  Par- 
liament of  this  kingdom,  for  him  the  faid  Richard 
Smith,  in  order  that  he  the  faid  Richard  Smith 
might  be  eledled  and  returned,  to  ferve  as  a  burgefs 
for  the  faid  borough,  in  the  faid  then  next  Parlia- 
ment of  this  kingdom,  to  the  great  obllruc^ion 
and  hindrance  of  a  free,  indift'ercnt,  and  unbiafTed 
cle£lion  of  burgeflVs  to  ferve  in  Parliament  for  the 
fame  borough,  in  manifeft  violation  and  fubvcrfion 
of  the  conftitution  of  this  kingdom,  and  of  tbe 
liberties  and  privileges  of  the  fubje»5ts  thereof,  to 
the  evil  and  pernicious  example  of  all  others  in  the 
like  cafe  ofFcnJing,  and  againft  the  peace  of  our 
Vol.  IV.  X  faid 
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faid  liord  the  King,  his  crown  and  dignity:  And 
the  faid  Attorney  General  of  our  faid  Lord  the  King, 
for  our  faid  Lord  the  King,  giveth  the  court  here 
further  to  underftand  and  be  informed,'  that  the  faid 
Richard  Smith,  being  fuch  perfon  as  aforefaid,  and 
unlawfully  and  wickedly  intending  (as  much  as  in 
him  the  faiJ  Richard  Smiih  la}-)  to  interrupt  and  pre- 
vent a  free  and  indifferent  election  of  burgefles  to 
ferve  for  the  faid  borough  of  Hindon  in  the  then  next 
Parliament  of  this  kingdom,  and  by  illegal  and 
corrupt  means  to  procure  himfelf  to  be  ele<fled  to 
ftrve  as  burgefs  for  the  faid  borough  in  the  then  next 
Parliament  of  this  kingdom,  befoie  the  faid  ele£tion, 
(tovvit)  on  the  third  day  of  OSiober,  in  the  14th 
year  aforefaid,  at  the  borough  of  Hindon  afore- 
faid, in  the  faid  county  of  Wilts,  unlawfully, 
wickedly,  and  corruptly,  in  the  prefence  and  hear- 
ing of  divers  perfons,  who  had  then  and  there  a 
right  to  vote  in  the  ele*5i:ion  of  burgeffes  to  ferve  for 
the  faid  borough  in  the  Parliament  of  this  king- 
dom, did  declare,  and  with  a  loud  voice  publifh, 
that  he  would  give  to  each  and  every  perfon  who  had 
a  right  to  vote  in  the  faid  ele£lion  of  burgefles  to 
ferve  for  the  faid  borough  of  Hindon  in  the  then 
next  Parliament  of  this  kingdom,  bribes  and  re- 
wards to  vote  in  that  election  for  him  the  faid  Richard 
Smith,  with  intent  unlawfully  to  tempt,  corrupt, 
and  procure  the  perfons  having  a  right  to  vote  in  that 
eleilion,  to  give  their  votes  in  that  election  for 
hioi  the  faid  Richard  Smith,  that  he  the  faid  Richard 
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Smith  might  be  ele£led    and    returned   a   burgefs  to 
fstvt  for  the  faiJ  borough  in  the  faid  then    next  Par- 
liament of  this    kingdom,    to  the  great  obftrudlion 
cf  a  free,  quiet,  and  indifferent  ele<5lion  of  burgefies 
to    fcrve   in     Parliament    as    bur^ed'es    for    the    fame 
borough,   in  manifeft  violation  and  lubverfion  of  the 
conftitution  of  this   kingdom,    and    of  the    liberties 
and  privileges  of  the  fubiedls  thereof,  to  the  evil  and 
pernicious    example   of  all    others    in    the    like   cafe 
offending,  and   a.;ainfl   the   peace   of   our    faid   Lord 
the    King,    his    crown   and    dignity:     And    the    faid 
Attorney  General   of  our  faid   Lord  the    King,    for 
our  faid  Lord  the  King,  gives  the  court  here  further 
to  underftand  and  be  informed,  that  the  faid  Richard 
Smith,  being  fuch  perfon  as  aforefaid,  and  again  un- 
lawfully,   wickedly,    and     corruptly    intending    (as 
much  as  in  him  the  faid  Richard  Smith  lay)  to  inter- 
rupt  and   prevent   the    free    and    indifferent  electioa 
of  burgefTes  to  ferve  as  burgeffes  for  the  faid  borough 
in   the   Parliament  of  this  kingdom,    and    by   illegal 
and  corrupt  means  to  procure  himfelf  to  be  eleifled  a 
burgefs  to  ferve  as  a   burgefs  f.n  the  faid  borough  ia 
the  Parliament  of  this   kingdom,  he  the   faid  Richard 
Smith,    afterwards,     and     before    the    faid    elc(fliori 
fo   had  and   made    as   aforefaid,    to  wit,  on  the  4th 
day  of  April,  in  the    14th  year  of  the  reign  of  our 
Lord    the  now    King,     at    the   borough   of    Hindon 
aforefaid,  in   the   faid    county   of  Wi!:?,  unlav/fully, 
wickedly,  and  corruptly  did  give,  and  caufe  and  pro- 
cure to  be  given,    to  divers  other  perfons,    namely, 
X  2  Tho- 
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Thomas  Moore,-  Charles  Simpfon,  John  Balc^wrrr, 
Jeremiah  Lucas,  Robert  Tyler,  Thomas  Farrell, 
Jofeph  Norton,  Jofeph  CufF,  John  Edwards,  Wil- 
liam Stevens,  John  MailLment,  John  Larkham, 
Renalder  Bowles,  Jofeph  Cholfey  the  younger,  John 
Davis  the  elder,  Richard  Erwood,  William  Chiverall, 
Samuel  Daw,  Thomas  Harden,  James  Edwards, 
Jofeph  Cholfey  the  younger,  Thomas  Spencer,  James 
Smart,  John  Randle,  Edward  Ranger,  John  Dewey, 
Luke  Becket,  Philip  Becket,  Henry  Dukes,  Edward 
Becket,  Ifaac  Moody,  William  Hacker,  John  Bifhop, 
Edward  Hollowday,  George  Spencer  the  younger, 
John  Cheverall,  John  Dukes  the  elder,  John  Dukes 
the  younger,  Robert  Wyer,  Mofes  Weeks,  George 
Dukes,  George  Hay  ward,  Edward  Trewlcck,  Ma- 
thew  Davis,  Philip  Becket  the  younger,  Henry 
Jerret,  John  Davis  the  younger,  William  Day, 
Samuel  Collier,  Walter  Percy,  Edward  Shergold, 
Benjamin  Beckett,  Edward  White,  John  Hooper 
the  elder,  Samuel  Earthing,  John  Hooper  the 
youn.;^er,  William  Hooper  the  elder,  William  New- 
ton the  younger,  James  Percy,  Henry  Huff  the 
elder,  Her.ry  Huff  the  younger,  Benjamin  Cholfey 
the  younger,  John  Bell,  George  Spender  the  elder, 
James  Anderfon  the  younger,  William  Lamb?, 
Jofeph  Lambe,  Eldward  White,  Robert  Wyer,  Ma- 
thew  White  the  younger,  Mathew  Steevens,  Wil- 
liam White,  Richard  Ingram,  Francis  Ranger, 
William  Percy,  Elias  Pitman,  William  Cuff  the 
elder,  Mathew  White  the  elder,  William  Steevens, 
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George  Stcevens,  John  Steeyens  .the  elder,  James 
Steevens,  John  Steevens  the  elder,  James  Stcevens* 
John  Steevens  the  younger,  John  Wyer,  Benjamin 
Cholfcy  the  elder,  William  Ranger,  Francis  Chive- 
rall,  Chailes  \^'yer,  James  Wjer,  John  White, 
William  W^yer,  James  Anderfon  the  elder,  John 
Beckett,  Thomas  Wyer,  Luke  Beckett  the  elder, 
Roger  Spender,  Robert  Dav,  William  CufF  the 
younger,  Elias  Steevens,  James  Sreevens,  \V'iIliam 
Gilham,  Henry  Savage,  Charles  Gilbert,  Thomas 
Percy,  John  Ranger,  Edward  Percy,  William  i'ercy 
the  younger,  Robert  Gilbert,  W.lliam  Dukes,  Tho- 
mas Dukes,  Roger  Norton,  Jof.  Moody,  James 
Gilbert,  John  Gane,  Luke  Mead,  Nathaniel  Pnilips, 
Jofeph  Norton,  Samuel  Norton,  John  Randfome, 
Thomas  Brookes,  Samuel  Philips,  Jofcph  Scamell, 
William  Sandall  theelder,  Luke  Maifhment  theyoung- 
cr,  Luke  Maifhment  the  elder,  John  Maifiiment, 
William  Sendle,  James  Burleigh,  William  Harden, 
Samuel  Field,  John  Bowles,  Robert  Ranger,  Thomas 
Lanham,  John  Richardfon,  William  Spender,  Henry 
Obourne,  John  Penny,  Richard  Pittman,  William 
Nifbcck,  James  Davis,  Jofeph  Gilbert,  James  Gough, 
James  Wire,  John  Gilbert,  and  John  Stevens,  refpec- 
tively,each  and  every  of  them  ihen  and  there,  and  until 
and  at  the  time  of  the  faid  ele(5lion  having  a  ri"ht 
to  vote  at  and  in  the  eledlion  of  burgefles  to  krve  as 
burgefTv-s  for  the  faid  borough  of  Hindon  in  the  Par- 
liament of  this  kingdom,  another  large  fum  of  money 
X  3  (to 
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(to  wit)  the  fum  of  five  guineas  of  like  lawful  mo- 
ney, as  a  bribe  and  reward  to  each  of  them  the  faid 
fevcral  perfons  laft-mentioned  having  fuch  right  to 
vole  as  aforefaid,  to  engage,  corrupt,  and  procuie 
the  faid  perfons  refpedively  to  give  their  refpeitive 
votes  at  and  in  the  then  next  eleilion  of  burgefles 
to  ferve  as  burgefles  for  the  fame  borough  in  the 
faid  then  next  Parliament  of  this  kingdom,  for  him 
the  faid  Richard  Smith,  in  order  that  he  the  faid  Richard 
Smith  might  be  elcded  a  burgefs  to  ferve  for  the  faid  bo- 
rough in  the  faid  then  next  Parliament  of  this  kingdom, 
to  the  great  obftru6tion  and  hindrance  of  a  free, 
quiet,  indifferent,  and  unbiaffed  election  of  burgefles 
to  ferve  in  Parliament  as  burgeffes  for  the  fame  bo- 
rough, in  violation  and  fubverfum  of  the  conflitu- 
tion  of  this  kingdom,  and  of  the  liberties  and  privi- 
leges of  the  fubjeils  thereof,  to  the  evil  and  per- 
rici  ;us  example  of  all  others  in  the  like  afe  of- 
fending, ar  d  againfl:  the  peace  of  our  faid  Lord  the 
King,  his  crown  and  dignity  :  And  the  faid  Attor- 
ney General  of  our  faid  Lord  the  King,  for  our  faid 
Lord  the  King,  gives  the  court  here  further  to  un- 
der{rand  and  be  informed,  that  the  faid  Richard 
Smith,  being  fuch  perfon  as  aforefaid,  and  again  un- 
lawfully, wickedly,  arsd  corruptly  intending  as  much  as 
jn  him  the  faid  Richard  Smith  lav)  to  interrupt  and 
prevent  the  free  and  indifi'erenteledtion  of  burgefles  to 
ferve  as  burgeflits  for  the  fame  borough  in  the  Par- 
liament of  this   kingdom,    and   by  illegal   and   cpr- 
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rupt  means  to  procure  bimfelf  to  be  defied  a  bur' '• 
gefs  to  Icrve  as  a  burgefs  for  the  faid  borough,, in 
Parliament  i  he  the  faid  Richard  Smith,  before  the 
faid  eledion,  (to  wit)  on  the  eighth  day  of  OcJohery 
in  the  fourteenth  year  aforefaid,  at  the  borough  of 
Hindon  aforefaid,  in  the  faid  county  of  Wilts,  di<^ 
unla-vfuHy,  wickedly,  and  corruptly  give,  and  caufe 
and  procure  to  be  given,  to  divers  other  perfons, 
namely  Jofeph  Norton,  Jof.  Cufte,  Jolui  Edwards, 
labourer,  William  Stevens,  Ji-hn  Marfiiman,  John 
Edwards,  glazier,  J  ;hn  Larkham,  Renalder  iJowlcs, 
Jofeph  Cholfey  the  younger,  John  Davis  the  elder, 
Richard  Erwood,  William  Chiverall,  Samuel  Daw, 
Thomas  Harden,  James  Edwards,  Jofeph  Cholfey 
the  elder,  Thomas  Spencer,  Henry  Oborne,  John 
Penny,  James  Sm.irt,  John  Randle,  Edward  Ran- 
ger, Stephen  Harding,  John  Dewey,  William  Snook, 
Harry  Jukes,  Edward  Beoketf,  Rich:;rd  Pitman, 
Thomas  Wier,  ffaac  Moody,  William  Hacker,  John 
Bifhop,  Edward  Halliday,  Wal  er  Beckett,  George 
Spender  the  younger,  John  Chiverall,  J. din  Dukes 
the  elder,  John  Dukes  the  younger,  Robeit  Wier, 
Mofes  Weeks,  George  Dukes,  Thomas  Steevens, 
William  Spender,  Jonn  Hart,  George  rlayward,  Ed- 
ward Tulick,  Mathtw  Davis,  John  Ingram  the 
younger,  Philip  Beckett  the  younger,  Andrew 
Farrett,  Henry  Jerrard,  William  Brookes,  John 
Gilbert,  John  Steevens,  Ellas  Steevens,  John 
Davis,  Thomas  Howell,  William  Day,  Waiter 
X  4  Piercy, 
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Piercy,  John  Beckett,  Edward  Shergold,  Benjamin 
Beckett,  Edward  White,  John  Hooper  the  elder, 
Samuel  Farthing,  William  Newton,  William  N^^Dic, 
John  Hooper  the  younger,  William  Lucas,  William 
Newton  the  younger,  James  Piercy,  William  Abra- 
ham, Henry  HufFe  the  elder,  Henry  HufFe  the 
younger,  John  Moore,  Benjamin  Cholfey  the  younger, 
John  Bell,  George  Spender,  James  Anderfon,  Wil. 
liamLambe,  Jofeph  Lambe,  Edward  White,  Robert 
Wyer,  Mathew  White  the  younger,  Ivlathew  Ste- 
vens, William  White,  Richard  Ingram,  Francis 
Ranger,  Elias  Pittman,  Wiliiam  CufFe,  Matthew 
White,  William  Steevens,  George  Steevens,  John 
Steevens  the  elder,  James  Steevens,  John  Steevens 
the  younger,  John  Wyer,  Benjamin  Cholfey  the 
elder,  William  R,anger,  Thomas  Steevens,  Francis 
Chiverell,  Charles  Wier,  John  Whice,  William 
Wyer,  James  Anderfon,  John  Beckett,  Thomas 
Wier,  Luke  Beckett,  Roger  Spender,  Robert  Day, 
John  Nairn,  William  CufF,  Elias  Sreevens,  James 
Steevens,  Ifaac  Savage,  William  Gilham,  Archi- 
bald Hunter,  Henry  Savage,  James  Lambert,  John 
Steevens,  James  CufFe,  Jervoife  Gilbert,  Thomas 
Piercy,  John  Ranger,  Edward  Piercy,  Robert  Gil- 
bert, Thomas  Lanham,  Jof.  Gilbert,  John  Richard- 
fon,  William  Dukes,  Richard  Smith,  Henry  Lam- 
bert, James  Warne,  Thomas  Dukes,  Roger  Norton, 
Jofeph  Moody,  James  Davis,  James  Gilbert,  Tho- 
mas Philips,    John  Gane,    Luke   Mead,   Nathaniel 
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Phillips,  Jofeph  Norton,  Samuel  Norton,  John  Ran- 
fome,  Thomas  Brooke?,  Thomas  Harden,  John 
Harden,  Samuel  Phillips,  Jor.  Scammell,  William 
Sandle  the  elder,  Luke  Marfnman  the  younger, 
James  Goffe,  Luke  Marfhman  the  elder,  John  Marfti- 
man,  Richard  Harden,  William  Sanddle  the  younger, 
James  Burleigh,  William  Harden,  Thomas  Field, 
Samuel  Field,  Richard  Beckett,  and  Robert  Ranger, 
refpeclively,  each  and  every  of  them  then  and 
there  refpci^ively  having  a  right  to  vote  in  the  elec- 
tion of  burgefles  to  ferve  for  the  fame  borough  in 
the  Parliament  of  this  kingdom,  a  large  fum  of  mo- 
ney, to  wit,  the  fum  of  five  guineas  of  like  lawful 
money,  as  a  bribe  and  reward  to  engage,  corrupt, 
and  procure  the  faid  feveral  laft-mentioned  perfons 
refpedlivcly  to  give  their  refpe6live  votes  in  the  elec- 
tion of  burgefies,  to  ferve  as  burgefles  for  the  fame 
borough  in  the  faid  then  next  Parliament  of  this 
kingdom,  for  hJm  the  faid  Richard  Smith,  in  order 
that  he  the  faid  Richard  Smith  might  be  ele(fted 
and  returned  a  burgefs  to  ferve  for  the  faid  bo- 
rough in  the  faid  then  next  Parliament  of  this  king- 
dom J  by  means  whereof  the  faid  feveral  perfons 
laft  above-named,  who  had  fuch  right  to  vote  as 
aforefcid,  were  rcfpe£tive\y  tempted,  corrupted,  and 
procured  to  give,  and  did  j.ivc  their  votes  at  and  in 
the  faid  election  fo  had  and  m?de  as  afcrefaid,  for 
the  faid  Richard  Smiih,  for  the  purpofe  afore- 
faid  ;  that  is  to  fay,  at  the  borough  of  Hindon  afore- 
faid,  in  the  faid  county  of  Wilts,  to  the  great  ob- 
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ftru£tion  and  hindranceof  a  free,  quiet,  indifFerent,  and 
unbiafled  election  of  burgefles  to  krve  in  Parliament  for 
the  fame  borough,  in  violation  and  fubverfion  of  the 
conftitution  of  this  kingdom,  and  of  the  liberties  and 
privileges  of  the  fubje(Sls  thereof,  to  the  evil  and  per- 
nicious example  of  all  others  in  the  like  cafe  offending, 
and  againft  the  peace  of  our  faid  Lord  the  King,  his 
crov^'n  and  dignity  :  And  the  faid  Attorney  General  of 
our  faid  Lord  the  King,  for  our  faid  Lord  the  King, 
gives  the  court  here  further  to  underftand  and  be  in- 
formed, that  the  faid  Richard  Smith,  well  knowing 
the  premifes,  but  being  fuch  perfon  as  aforefaid,  and 
again  unlawfully,  wickedly,  and  corruptly  intending^ 
as  much  as  in  him  the  faid  Richard  Smith  lay,  to 
interrupt  and  prevent  the  free  and  indifFerent  elec- 
tion of  burgefTes  to  ferve  as  burgefles  for  the  fame 
borough  in  the  Parliament  of  this  kingdom,  and  by 
illegal  and  corrupt  means  to  procure  himfelf  to  be 
elciSled  to  ferve  as  a  burgefs  for  the  faid  borough  in 
the  Parliament  of  this  kingdom,  the  faid  Richard 
Smith,  before  the  faid  eledion,  (to  wit)  on  the /aid 
^th  day  of  OSfobcr,  in  the  14th  year  aforefaid,  at 
Hindon  aforefaid,  in  the  faid  county  of  Wilts,  un- 
lawfully, wickedly,  and  corruptly  did  give,  and  caufe 
and  procure  to  be  given,  to  divers  other  perfons, 
namely,  Thomas  Moore,  Charles  Simpfon,  John 
Baldwin,  Jeremiah  Lucas,  Robert  Tyley,  Thomas 
Farrell,  Jofeph  Norton,  Jofeph  Kirk,  John  Ed- 
wards, William  Stephens,  John  Maifhment,  John 
Larkham,    Renalder    Bowles,    Jofeph   Cholfey    the 
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younger,  John  Davis  the  elder,  Richard  Erwood, 
William  Cheverail,  San.uel  Di".\v,  Thomas  H.irden, 
James  Edwards,  Jofeph  Cholley  the  elder,  Fhomas 
Spencer,  James  Smart,  John  Randall,  Edvvard  Ran- 
ger, Juhn  Dewey,  Luke  Bccketr,  Philip  Beckett, 
Henry  Dukes,  Edward  Beckett,  Ifaac  Moody, 
William  Hacker,  John  Bifuop,  Edward  Hollowday, 
George  Spender  the  younger,  John  Chiwerall,  John 
Dukes  the  Elder,  John  Dukes  the  younger,  Robert 
Wyer,  Mofes  Weeks,  George  Dukes,  George  Hay- 
ward,  Edward  Trewlock,  A'iauhew  Davis,  Philip 
Beckett  the  younger,  Henry  JerreU,  John  Davis  the 
younger,  William  Day,  Samuel  Collier,  Walter 
Piercy,  Edward  Shergohi,  Benjamin  Beckett,  Ed- 
ward White,  John  Horper  the  ek'er,  Samuel  Far- 
thing, John  Honper  the  younger,  Willi,im  Newton 
the  elder,  William  Newton  the  young' r,  James 
Piercy,  Henry  Huffe  the  elder,  Henry  HufFe  the 
younger,  Benjamin  Choli'ey  the  younger,  John  Bel!, 
George  Spender  the  tl.ier,  Jimes  Andcrfni  the 
youn.er,  William  Lambe,  Jof.  Lambe,  Edward 
White,  Robert  Wyer,  ivlacthew  VVhyte  the  younger, 
Mathew  Steevens,  William  White,  Richard  Ingram, 
Francis  Ranker,  William  Percy,  Elias  Pitman, 
William  Cuft'  the  elder,  Ma:hew  White  the  elder, 
William  Sieeven?,  George  Steciens,  John  Steevens 
the  elder,  Jamts  Steevens,  John  Steevens  the  younger, 
John  Wyer,  Ber.jamm  Ch'jlfey  the  elder,  William 
ganger,       Francis       Chiversll,       Charles      Wyer, 
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James  Wyer,  John  White,  Willicim  Wyer, 
James  Anderfon  the  elder,  John  Beckett,  Tho- 
mas Wyer,  Luke  Beckett  the  elder,  Roger 
Spender,  Robert  Day,  William  CufF  the  younger, 
Elias  Steevens,  James  Steevens,  William  Gilham, 
Henry  Savage,  Jarvis  Gilbert,  Thomas  Percy, 
John  Ranger,  Edward  Percy,  William  Percy  the 
younger,  Robert  Gilbert,  William  Dukes,  Tho- 
mas Dukes,  Roger  Norton,  Jofeph  MooJy,  James 
Gilbert,  John  Gane,  Luke  Mead,  Nathaniel  Philips, 
Jofeph  Norton,  Samuel  Norton,  John  Ranfome, 
Thomas  Brookes,  Sarriuel  Phillips,  Jofeph  Scamel, 
William  Sandall  the  elder,  Luke  Maifhment  the 
younger,  Luke  Maifnment  the  elder,  John  Maifti- 
ment,  William  Sendie,  James  Burleigh,  William 
Harden,  Samuel  Field,  John  Bowles,  Robert  Ranger* 
Thomas  Lanham,  John  Richardfon,  William  Spender 
Henry  Obourne,  John  Penny,  Richard  Pittman, 
William  Nifbeck,  James  Davis,  Jofeph  Gilbert, 
James  Gough,  James  Wire,  John  Gilbert,  and 
John  Steevens,  refpectively,  each  and  every  of  them, 
then  and  there,  and  until  and  at  the  time  of  the  faid 
eledion  fo  had  and  made  as  aforefaid,  claiming  a  right 
to  vote  in  the  election  of  burgefTes  to  ferve  for  the  fjid 
borough  in  the  Parliament  of  this  kingdom,  a  large 
I'um  of  money,  to  wit,  the  fum  of  five  guineas,  of  like 
lawful  money,  as  a  bribe  and  reward  to  engage, 
corrupt,  and  procure  the  faid  feveral  perfons  fo  claim- 
ing a  right  to  vote  as  aforefaid  refpeclively,  to  give 
their  refpe£live  votes  at  the  faid  election  of  burgefles  to 
ferve  in  Parliament  for  the  fame  borough,    for  him  the 
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faid  Richard  Smith,  in  order  that  he  the  fald  Richard 
Smith  might  be  elected  and  returned  a  burgefs  to  ferv^ 
for  the  laid  borough  in  the  faid  then  next  Parliament 
of  this  kingdom,  to  the  great  obilruilion  and  hind- 
rance of  a   free,    quiet,    and   indifferent  eiciSlion   of 
burgefles   to  ferve    in    Parliament  for  the    fame   bo- 
rough, in  violation  and  fubverfion  of  the  conflitution 
of  this  kingdom,  and  of  the  liberties  and  privileges  of 
the  fubjeds   thereof,  to  the  evil   and   pernicious  ex- 
ample of   all  others  in  the  like  cafe  offending,  and 
againft  the    peace    of   our   faid    Lord   the    King,  his 
crown  and  dignity  :  And  the  faid  Attorney  General  of 
our  faid  Lord  the  King,  for  our  faid  Lord  the  King, 
gives    the  court   here    further  to   underfl^ind    and  be 
informed,    that    the    faid    borough    of    Hindon,    in 
the  faid  county  of  Wilts,    is    an  ancient    borough, 
and  for  a  long  fpace    of    time   two    burgefTes    have 
been    elected   and    fent,    and    of    ri^rht   ought    to    be 
elected  and  fent,  to  ferve  for  the  faid  borough  in  the 
Parliam.ent  of  this  kingdom,  to  wit,  at  the  borough 
of  Hindon   aforcfaid,  in    the    faid   county  of  Wilts : 
And  the  faid  Attorney  General  of  our  faid  Lord  the 
King,  for  our  faid  Lord  the  King,   gives  the   court 
here  further  to  unde.-ftand  and  be  informed,  tliat  tlie 
faid  Richard  Smith,    being  a  perfon    of  a  dcpravedt 
corrupt,  and   wicked  mind  and  difpofition,  and  un- 
lawfully and  wickedly  intending,  as  much  as  in  him    , 
the  fiid  Richard  Smith  lay,  to   prevent  and  interrupt 
the  free  and  indifferent  election  of  burgefTes  to  ferve 
for  the  fame  borough  in  the  Parliament  of  this  king- 
■     dom,  and   by   illegal  and   corrupt   means   to  procure 
himfelf  to  be  elecled  to  ferve  as  a  burgefs  for  the  faid 

borough 


3j8  notes. 

borough  in  the  Parliament  of  this  kingdom,  on  the 
eighth  day  of  October,  in  the  14th  year  cforefaid,  at 
the  borough  of  Hindon  aforefaid,  in  the  faid  county 
of  Wilts,  unlawfully,  wickedly,  and  corruptly  did 
give,  and  caufe  and  procure  to  be  given,  to  divers  per- 
fons,  namely,  Jeremiah  Lucas,  Thomas  Moore,  Charles" 
Simpfon,  John  Baldwin,  Jeremiah  Lucas, Robert Tyley, 
Thomas  Farrell,  Jof.  Norton,  Jof.  CufF,  John  Edwards, 
William  Steevens,  John  Maifhm.nt,  John  Larkham, 
Renalder  Bowles,  Jofeph  Cholfey  the  younger,  John 
Davis  the  elder,  Richard  Erwood,  William  Chiver- 
all,  Samuel  Daw,  Thomas  Harden,  James  Edwards, 
Jof.  Cholfey  the  elder,  Thomas  Spencer,  James 
Smart,  John  Randlc,  Edward  Ranger,  John  Dewey, 
Luke  Beckett,  Philip  Beckett,  Henry  Dukes,  Ed- 
ward Beckett,  Ifaac  Moody,  William  Hacker,  John 
Bifhop,  Edward  Hollowday,  George  Spender  the 
younger,  John  Chiverall,  John  Dukes  the  elder, 
John  Dukes  the  younger,  Robert  Wyer,  Mofes 
Weeks,  George  Dukes,  George  Hay  ward,  Edward 
Trewlock,  Matthew  Davis,  Philip  Beckett  the 
younger,  Henry  Jerrett,  John  Davies  the  younger, 
William  Day,  Samuel  Collier,  Walter  Percy,  Ed- 
ward Shergold,  Benjamin  Beckett,  Edward  White, 
John  Hooper  the  elder,  Samuel-  Farthing,  John 
Hooper  the  younger,  William  Newton  the  elder, 
William  Newton  junior,  James  Percy,  Henry  Huft' 
the  elder,  Henry  HufF  the  younger,  Benjamin  Chol- 
fey the  younger,  John  Bell,  George  Spender  the 
tlder,  James  Anderfun  the  younger,  William  Lambe, 
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Jofeph  Lambe,  Edward  White,  Robert  Wyer,  Ma- 
thew  White  the  younger,  Mathew  Steevens,  Wil- 
liam White,  Richard  Ingram,  Francis  Ranger,  Wil- 
liam Percy,  Elias  Pittman,  William  CufF  the  elder, 
Mathew  White  the  elder,  William  Steevens,  George 
Steevens,  John  Steevens  the  elder,  James  Steevens, 
John  Steevens  the  younger,  John  Wyer,  Benjamin 
Cholfey  the  eliier,  William  Ranger,  Francis  Che- 
verall,  Charles  Wyer,  James  Wyer,  John  White, 
William  Wyer,  James  Anderfon  the  elder,  John 
Beckett,  Thomas  Wyer,  Luke  Beckett  the  elder, 
Roger  Spender,  Robert  Day,  William  CufF  the 
younger,  Elias  Steevens,  James  Steevens,  William 
Gilham,  Henry  Savage,  Jarvis  Gilbert,  Thomas 
Percy,  John  Ranger,  Edward  Penny,  William 
Percy  the  younger,  Robert  Gilbert,  William  Dukes, 
Thomas  Dukes,  Roger  Norton,  Jof.  Moody,  James 
Gilbert,  John  Gane,  Luke  Mead,  Nathaniel  Phi- 
lips, Jof.  Norton,  Samuel  Norton,  John  Ranfome, 
Thomas  Brooks,  Samuel  Philips,  Jof.  Scamell,  Wil- 
liam Sandal!  the  elder,  John  Maifhment  the  younger, 
Luke  Maifhment  the  elder,  John  Maifhment,  Wil- 
liam Sendell,  James  Burleigh,  William  Harden, 
Samuel  Field,  John  Bowles,  Robert  Ranger,  Tho- 
mas Lanharn,  John  Richardlbn,  William  Spender, 
Henry  Obourne,  John  Penny,  Richard  Pittman, 
AVillism  Nifbeck,  James  Davis,  Jof.  Gilbert,  James 
Gough,  James  Wire,  John  Gilbert,  John  Steevens, 
refpcclivcly,  each  and  every  of  them  then  and  there 
having  a  ri^ht  to  vote  at  and  in  the  cledion  of  bur- 
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gefles  to  ferve  for  the  fame  borough  in  the  Parlia- 
ment of  this  kingdom,  another  large  fum  of  money 
(to  wit),  the  fum  of  five  guineas  of  like  lawful  mo- 
ney, as  a  bribe  and  reward  to  engage,  corrupt,  and 
procure  the  faid  feveral  laft- mentioned  perfons  re- 
fpedlively  to  give  their  refpeflive  votes  at  and  in  the 
then  nexteledion  of  burgeflesto  ferve  in  Parliament  for 
the  fame  borough,  for  him  the  faid  Richard  Smith, 
in  order  that  he  the  faid  Richard  Smith  might  be 
elefled  and  returned  a  burgefs  to  ferve  for  the  faid 
borough,  at  the  then  next  eleflion  of  burgefTes  to 
ferve  in  the  Parliament  of  this  kingdom,  to  the  great 
obftrudion  of  a  free,  indifferent,  and  unbiafled  elec- 
tion of  burgefTes  to  ferve  in  Parliament  for  the  fame 
borough,  in  violation  and  fubverfion  of  the  conflitu- 
tion  of  this  kingdom,  and  of  the  liberties  and  privi- 
leges of  the  fubjeds  thereof,  to  the  evil  and  p«rni- 
cious  example  of  all  others  in  the  like  cafe  offending, 
and  againfl  the  peace  of  our  faid  Lord  the  King,  his 
crown  and  dignity  :  And  the  faid  Attorney  General 
of  our  faid  Lord  the  King,  for  our  faid  Lord  the 
King,  giveth  the  court  here  further  to  underfliand 
and  be  informed,  that  the  faid  Richard  Smith,  being 
fuch  perfon  as  aforefaid,  and  again  unlawfully  and 
wickedly  intending,  as  far  as  in  him  lay,  to  inter- 
rupt and  prevent  the  free  and  indifferent  eledion  of 
burgefTes  to  ferve  for  the  faid  borough  of  Hindon  in 
the  Parliament  of  this  kingdom,  and  by  illegal  and 
corrupt  means  to  procure  himfelf  to  be  elected  and 
returned  to  ferve  as  a  burgefs  for  the  faid  borough  in 
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the  Pailiament  of  this  kingdom,  he  the  faid  Richard 
Smith,  OH  the  joth  day  of  06iobcr^  in  the  14th  year 
aforefaid,  at  the  borough  of  Hindon  aforefaid,  in  the 
faid  county  of  Wilts,  unlawfully,  wickedly,  and 
corruptly  did  lend,  and  caufe  and  procure  to  be  lent, 
to  divers  other  perfons,  namely,  Thomas  More, 
Charles  Simpfon,  John  Baldwin,  Jeremiah  Lucas^ 
Robert  Tyley,  Thomas  Farrell,  Jof.  Norton,  Jofeph 
Kirk,  John  Edwards,  "William  Stephens,  John 
Maifhment,  John  Larkham,  Renalder  Bowles,  Jof. 
Cholfey  the  younger,  John  Davies  the  elder,  Richard 
Erwood,  William  Cheverall,  Samuel  Daw,  Thomas 
Harden^  James  Edwards,  Jof.  Cholfey  t!ie  elder, 
Thomas  Spencer,  James  Smart,  John  Randall,  Ed- 
ward Ranger,  John  Dewey,  Luke  Beckett,  Pi.ilip 
Beckett,  Henry  Dukes,  Edward  Beckett,  Ifaac 
Moody,  William  Hacker,  John  Bifhop,  Edward 
Hollowday,  George  Spender  the  younger,  John 
Cheverall,  John  Dukes  the  elder,  John  Dukes  the 
younger,  Robert  Wyer,  Mofes  Weeks,  George 
Dukes,  George  Hayward,  Edward  Trewlock,  Ma- 
thew  Davis,  Philip  Beckett  the  younger,  Henry 
Jerrett,  John  Davis  the  younger,  William  Day^ 
Samuel  Collier,  Walter  Percy,  Edward  Shergold, 
Benjamin  J^eckett,  Edward  White,  John  Hooper 
the  elder,  Samuel  Farthing,  John  Hooper  the  younger, 
XVilliam  Newton  the  elder,  William  Newton  the 
younger,  James  Percy,  Henry  Huff  tlie  elder,  Henry 
Huff  the  younger,  Beniamin  Cholfey  the  younger, 
John  Bell,  Gecrgc  Spender  the  e'dcr,  James  Ander- 
Vot.  IV.  y  fefl 
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fon  the  younger,  William  Lambe,  Jof.  Latnbe,  Ed- 
ward White,  Robert  Wyer,  Mathcw  White  the 
younger,  Mathew  Steevens,  William  White,  Ri- 
chard Ingram,  Francis  Ranger,  William  Percy,  Elias 
Pittman,  William  CufFe  the  elder,  Mathew  Whyte 
the  elder,  William  Steevens,  George  Steevens,  John 
Steevens  the  elder,  James  Steevens,  John  Steevens 
the  younger,  John  Wyer,  Benjamin  Cholfey  the 
'  elder,  William  Ranger,  Francis  Cheverall,  Charles 
Wyer,  James  Wyer,  John  Whyte,  William  Wyer, 
James  Anderfon  the  elder,  John  Beckett,  Thomas 
Wyer,  Luke  Beckett  the  elder,  Roger  Spender, 
Robert  Day,  William  Cuff  the  younger,  Elias 
Steevens,  James  Steevens,  William  Gilham,  Henry 
Savage,  Jarvis  Gilbert,  Thomas  Percy,  John  Ranger, 
Edward  Percy,  William  Percy  the  younger,  Robert 
Gilbert,  William  Dukes,  Thomas  Dukes,  Roger 
Norton,  Jofeph  Moody,  James  Gilbert,  John  Gane, 
Luke  Mead,  Nathaniel  Philips,  Jofeph  Norton,, 
Samuel  Norton,  John  Ranfome,  Thomas  Brookes, 
Samuel  Philips,  Jofeph  Scamell,  William  Sandall 
the  elder,  Luke  Maiftiment  the  younger,  Luke 
Maifiiment  the  eldet,  John  Maifhment,  William 
Sendle,  James  Burleigh,  William  Harden,  Samuel 
Field,  John  Bowles,  Robert  Ranger,  Thomas  Lan- 
bam,  John  Richardfon,  William  Spender,  Henry 
Obourne,  John  Penny,  Richard  Pittman,  William 
Nefbick,  James  Davis,  Jofeph  Gilbert,  Jame» 
Gough,  James  \^'ire,  John  Gilbert,  and  John 
S;effvens,  refpcdively,  each  and  every  of  them -then 

7  and 
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and  there  having  a  right  to  vote  at  and  in  theeleflion 
of  burgefTes  to  lerve  in  Parliament  for  the  fame'  bo- 
rough, a  large  fum  of  money,  to  wit,  five  guineas 
of  lawful  money  of  Great  Britain,  as  a  bribe  and 
reward  to  engage,  corrupt,  and  procure  the  faid 
feveral  perfons  laft  above-named,  having  a  rieht  to 
vote  as  aforefaid,  rcfpedlively  to  give  their  refpedlive 
votes  in  the  then  next  ele£tion  of  burgefles  to  ferve 
for  the  faid  borough  in  the  Parliament  of  this  king- 
dom, for  the  faid  Richard  Smith,  in  order  that  he  the 
faid  Richard  Smith  might  be  ele<fted  and  returned 
a  burgefs  to  ferve  for  the  faid  borough  in  the  then 
next  Parliament  of  this  kingdcjm,  to  the  great  ob- 
flru(£lion  and  hindrance  of  a  free,  indifferent,  and 
unbiafled  elciflion  of  burgefles  to  ferve  in  Parliament 
for  the  fame  borough,  in  violation  and  fubverfion 
of  the  conftitution  of  this  kingdom,  and  of  the  liber- 
ties and  privileges  of  the  fubjeils  thereof,  to  the 
evil  and  pernicious  example  of  all  others  in  the  like 
cafe  offending,  and  againft  the  peace  of  our  faid 
Lord  the  King,  his  crown  and  dignity :  Whereupon 
the  faid  Attorney  General  of  our  faid  Lord  the 
King,  who  for  our  faid  Lord  the  King  in  this  behalf 
profecuteth,  for  our  fdid  Lord  the  King  prayeth  the 
confidcration  of  the  court  here  in  the  premifcs^  and 
that  due  procefs  of  law  may  be  awarded  againft  him 
the  faid  Richard  Smith  in  this  behalf,  to  make  him 
anfwer  to  our  faid  Lord  the  King  touching  and  con- 
cerning the  prcmiffes  aforefaid  :  Wherefore  the  ftjcriff 
Y  2  of 
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of  the  faid  county  of  Wilts  was  commanded  that  He 
fnoirid  not  forbeur  by  reafon  of  any   liberty   in   his 
bailiwick,  but  that  he  (hould  caufe   him  to  come  to 
anfwer  to  our  faid  Lord  the  King  touching  and  con- 
cernin»  the  premifTes  aforefaid.     And  now  (that  is  to 
fay)  on  Tuefday  next  after  the  oftave  of  Saint  Hilary, 
in   the  fame  term,  before  our    faid   Lord   the  King 
at  Weftmmfler  cometh  the  faid  Richard    Smith,  by 
William   Sidgwick    his  attorney,    and   having  heard 
the  faid  information  read,  he  faith  that  he  is    "  Nof 
"  Guilt/'  thereof,    and  hereupon  he  putteth  himfelf 
upon  the  country;    and  the  aforefaid  Edward  Thur- 
low,  Efquire,  who  profecuteth  for  our  faid  Lord  the 
King  in  this  behalf,  doth  the  like  ;    Therefore  let  a 
jury  thereupon  come  before  our  faid  Lord  the  King, 
on  the  oftave  of  the  purification  of  the  blefled  Virgin 
Mary,  wherefoever  he  fnall  then  be  in  England,  by 
whom  the  truth   of  the   matter  may  be    the    better 
known,  and  who  are  not  of  the  kindred  of  the  faid 
Richard  Smith,  to  try  upon   their  oath  whether  the 
faid  Richard  Smith  be  guilty  of  the  premifles  aforefaid 
or  not:    Becaufe  as  well  the  faid  Edward  Thurlow, 
Efquire,  who  profecuteth  for  our  faid  Lord  the  King 
in  this  behalf,  as  the  faid  Richard  Smith,  have  there- 
upon put  themfelves   upon    the   faid  jury,  the  fame 
day  is  given  as   well   to  the  faid  Edward  Thurlow, 
Efquire,  who  profecuteth  for  our  faid  Lord  the  King 
in  this  behalf,  as  to  the  faid  Richard  Smith  j  at  which 
faid  time,  (to  wit)  on  the  o6lave  of  the  purification 

of 
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*f  the  bleiTed  Virgin  Mary  aforefaid,  before  our  faid 
Lord  the  King  at  Weftminfter  come  as  well  the  faid 
Edward  Thurlow,  Efquire,  who  profecuteth  for  our 
faid  Lord  the  King  in  this  behalf,  as  the  faid  Richard 
Smith  by  his  Attorney  aforefaid:  And  the  fherifFof 
the  faid  county  of  Wilts  returned  the  names  of  twelve 
jurofs,  none  of  whom  come  to  try  in  form  aforefaid, 
therefore  the  fheriff  of  the  faid  county  of  Wilts  is 
commanded  that  he  do  not  forbear  by  reafon  of  any 
liberty  in  his  Bailiwick,  but  that  he  dillrain  the 
jurors  laft  aforefaid  by  all  their  lands  and  chatties  in 
his  bailiwick,  fo  that  neither  they,  nor  any  one  for 
them,  do  put  their  hands  to  the  fame,  until  he  (hall 
have  another  command  from  our  faid  Lord  the  King 
for  that  purpofe,  and  that  he  anfwer  to  our  faid  Lord 
the  King  for  the  ifllies  thereof,  fo  that  he  may  have 
their  bodies  before  our  faid  Lord  the  King,  in  fifteen 
clays  from  the  feaft  day  of  Eafler,  wherefoever  he 
(hall  then  be  in  England,  or  before  the  Jultices  of  our 
faid  Lord  the  King  afligned  to  hold  the  aCizes  in  and 
for  the  faid  county  of  Wilts,  if  they  fhall  come  before 
that  time  (that  is  to  fay)  on  Saturday  the  ninth  day 
of  March  next,  at  New  Sarum,  in  the  faid  county, 
according  to  the  form  of  the  flatute  in  that  cafe  made 
and  provided,  to  try  upon  their  oath  whether  the  faid 
Richard  Smith  be  guilty  of  the  premilTes  aforefaid 
or  not,  in  defau't  of  the  jurors  aforefaid  v/ho  came 
not  to  try  in  form  aforefaid  ;  therefore  let  the  fherifF 
of  the  faid  couoty  have  the  bodies  of  the  fame  jurors 
Y  3  accord- 
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accordingly  to  try  in  form  aforefaid :    The  fame  day 
is   given,    as    well    to    the    faid    Edv/ard    Thurlow, 
Efquire,     who    profecuteth    for    our    faid    LcrH    the 
King  in   this  behalf,  as  to  the  faid   Richard  bmith ; 
at  which  time,  to  wit,  in  fifteen  days  from  the  feaft 
day  of  Eafter   aforefaid,    before   our  faid    Lord    the 
King  at  Weftminfter  come  as  well  the    faid   Edward 
Thurlow,    Efquire,    who    profecuteth    for    our    faid 
Lord  the  King  in    this  behalf,  as  the  faid  Richard 
Smith  by  his  Attorney  aforefaid  :    And  the  aforefaid 
Juftices   of   Aflize,  before  whom  the   faid  jury  came 
to  try  in  form  aforefaid,  fent  here  their   record   had 
before  them  in  thefe  words  ;    (that   is  to  fay)  after- 
wards,  on  the  day  and  at  the  place  laft  within  men- 
tioned,   before   Sir   James    Eyre,    Knight,    and    Sir 
Beaumont  Hotham,  Knight,    two  of  the  Barons  of 
his  Majefty's  court    of  Exchequer,    Juftices  of  our 
faid    Loid    the    King   affigned    to   hold    the    Aflizes 
in  and  for  the  county  of  Wilts   within  mentioned, 
according  to    the   form    of  the    ftatute  in  fuch  cafe 
made  and  provided,  come  as  well  the   within  named 
Edward    Thurlow-,    Efquire,    who    profecuteth    for 
our  faid  Lord  the  King  in   this  behalf,  as  the  within 
named     Richard     Smith     by    his     Attorney    within 
rrieniioned ;     and     the  jurors   of  the  jury,    whereof 
theie  is   mention   witliin    made,    being  called,    fome 
of  them  (to  wit)  William  Bennet,  of  Norton  Bavant, 
Efquire,     Richard     Southby,    of    Bulford,     Efquire^ 
William  Hayter,  of  Newton  Toney,  Efquire,  Tho- 
mas 
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maj  Moore,  of  Durrington,  Efquiie,  Francis  Dug- 
dale  Aftley,  of  Everley,  Efquire,  and  John  White- 
lock,  of  Eaftridge,  Efquire,  come  and  are  fworn 
upon  the  faid  jury ;  and  becaufe  the  reft  of  the  faid 
jury  do  not  appear,  therefore  others  of  the  byftand- 
ers,  being  chofen  for  this  purpofe  by  the  fherift  of 
the  faid  county  at  the  requeft  of  the  faid  Edward 
Thurlow,  E. quire,  by  the  command  of  the  fa;d  Juftices 
are  anew  appointed,  whofc  names  are  affiled  in  the 
paanel  within  written,  according  to  the  form  of  the 
Itatute  in  fuch  cafe  made  and  provided  ;  and  the 
jurors  fo  anew  appointed  as  aforefaid,  to  wit,  James 
Hancock,  of  Smallbrook,  Edward  Bracher,  of  Stock- 
ton, John  Ferris,  of  Warminftcr,  John  Ford,  of 
Potterne,  John  Jerrard,  of  Funthill  Giffbrd,  and 
William  Lawrence,  of  Aldcrbury,  being  called, 
Jiicewife  come  and  are  fworn  upon  the  faid  jury; 
and  thereupon  public  proclamation  being  made  for 
our  faid  Lord  the  King,  as  the  cuftom  is,  that  if 
any  one  will  inform  the  Juftices  aforefaid,  the  King's 
3crjeant  at  Law,  the  King's  Attorney  General,  or 
the  jurors  of  the  jury  aforefaid,  concerning  the  mat- 
ters within  contained,  he  fhould  come  forth,  and 
(hould  be  heard  :  And  hereupon  Nafli  Grofe,  Ser- 
jeant a(  Law,  offereth  himfelf  on  the  behalf  of  our 
faid  Lord  the  King  to  do  this ;  Whereupon  the 
court  here  procetdeth  to  take  the  faid  inqueft  by  the 
jurors  aforefaid,  now  here  appeajing  for  the  purpofe 
aforefaid  ;  who  being  eleded,  tried,  and  fworn  to  fpeak 
the  truth  concerning  the  matters  within  contained, 
Y  4  i-ay 
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fay  upon  their  oath  that  the  faid  Richard  Smith  is 
guilty  of  the  premifles,  in  the  information  within 
fpecified  and  charged  upon  him,  in  manner  and 
form  as  in  and  by  the  faid  information  is  within  al- 
leged  againft  him.'* 

The  other  three  informations,  were,  in  point    of 
form,  cntireljr  the  fame  with  this. 
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V  O  L,  11.     CASE  XIX. 

ON  Thurfday,  the  4th  of  May,  177^, 
the  Houfe  had  refolved,  That  it 
would  be  highly  expedient  to  take  the  mi- 
nutes, of  the  examination  taken  before  the 
Committee  who  tried  this  caufe,  into  con- 
fideration,  as  early  as  pofTible  in  the  next 
fcflion  of  Parliament  ( I ). 

On  Thurfday,  the  2d  of  November, 
1775,  which  was  the  8th  day  of  the  enfu- 
jng  fefliOPj  all  the  refolutions  of  the  Houfe, 

(l)  Supra f  vol.  ii.  p.  3 1 3. 

of 
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of  the  4th  of  May,  relative  to  this  caufe, 
iuch  as  they  have  been  flated  in  the  birtory 
of  the  cafe(i),  were  read  (2);  and  then 
the  Houfe  came  to  a  refolution,  That  they 
would,  on  Thurfday,  the  1  ft  day  of  Fe- 
bruary, 1776,  take  the  minutes  of  the 
examination  taken  before  the  Committee 
into  confideration  (3). 

At  the  fame  time,  orders  were  made, 
feverally,  That  thirteen  perfons,  therein 
narned,  fliould  attend  the  Houfe,  on  the 
I  ft  of  February  (4). 

And  the  following  order  was  made  : 
Ordered,  **  That  Mr.  Speaker  do  not  / 
**  JiTue  his  warrant,  for  the  making  out  a 
*'  new  writ,  for  the  eleding  of  a  burgefs^ 
•*  to  ferve  in  Parliament,  for  the  borough 
**  of  Shafcon,  otherwife  Shaftefbury,  bq- 
*'  fore  the  ift  day  of  February  next  (5).'* 

Thurfday,  the  25th  of  January,  1776.— 
The  order  for  taking  the  minutes  of  the 

(1)  ^upra^  voL  ii.  p.  311,  to  313. 

(2)  Votes,  p.  42,  43.  (3)  Ib'id.  p.  ^i. 
{^}  Ibid.                                    (5)  loU. 

Committer 
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Committee  into  confideration  on  the  lA: 
of  February,  was  difcharged,  and  a  new 
order  made,  for  taking  them  into  confider- 
ation on  Wednefday  the  14th  of  that 
month  (i). 

At  the  fame  time,  a  joint  order  was 
made,  for  the  attendance,  on  the  14th,  of 
the  perfons  who  had  been  feverally  ordered 
to  attend  the  Houfe  on  the  2d  (2). — This 
joint  order  was  renewed,  afterwards,  when- 
ever the  further  confideration  of  this  bu- 
finefs  was  adjourned  to  a  fubfequent 
day. 

On  Wednefday,  the  14th  of  February, 
the  order  of  the  day  for  that  purpofe  being 
read,  the  Houfe  entered  on  the  confider- 
ation of  the  minutes  of  the  Committee ; 
and,  as  the  proceedings  of  that  day  gave 
occafion  to  much  fubfequent  debate,  and 
tliere  has  been  a  great  diverfity  of  opinion 
with  regard  to  the  propriety  of  them,  it 
will  be  proper  to  fet  forth   the  account  of 

(i;  Votes  p.  208.  (2)  Uid. 

them 
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them   at   large,    as  it   is   entered   in   the 
Votes. 

**  The  Houfe  proceeded  to  take  into 
**  confideration,  the  minutes  of  the  exa- 
**  mination  taken  before  the  fele(3:  Com- 
**  mittee,  who  were  appointed,  in  the  laft 
*'  feffion  of  Parliament,  to  try  and  deter- 
*'  mine  the  merits  of  the  petition  of  Hans 
'-*  Wintrop  Mortimer,  Efquire,  complain- 
**  ing  of  an  undue  eledtlon  and  return, 
"  for  the  borough  of  8hafton,  otherwifc 
*'  Shafteibury,  in  the  county  of  Dor- 
**  fet. 

*'  The  Houfe  was  moved.  That  the 
**  proceedings  of  the  Houfe,  of  the  25th 
"  day  of  April,  and  the  4th  ,day  of  May, 
**  in  the  laft  feffion  of  Parliament,  upon 
*'  the  report  which  was  made  from  the 
"  faid  feiedt  Committee,  might  be  read. 

*'  And  the  fame  were  read  accord- 
*«  ingly. 

**  And  feveral  parts  of  the  faid  minutes 
**  were  alfo  read, 

**  Refolved, 
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'*  Refolved,  nemine  contradicente^ 

"  That  it  appears  to  this  Houfe,  by  the 
"  minutes  of  the  feledl  Committee,  ap- 
"  pointed  to  try  the  merits  of  the  ele(iiion 
"  of  members  to  ferve  in  Parliament,  for 
*'  the  borough  of  Shaftefbury,  and  which 
"  have  been  laid  before  this  Houfe,  that 
*'  there  was  the  molt  notorious  fuborn- 
"  ation  of  perjury  pradifed,  and  the 
**  moft  corrupt  and  wilful  perjury  com- 
"  mitted,  at  the  lafl:  election  for  members 
**  to  ferve  in  Parliament,  for  the  borough 
**  of  Shaftclbury,  in  the  county  of  Dor- 
"  fet. 

**  A  motion  was  made,  and  the  queftion 
**  being  propofed.  That  it  appears  to  this 
*'  Houfe,  from  the  faid  minutes,  that 
*'  Francis  Sykes,  Efq;  was  a  principal 
**  promoter,  and  fuborner  of  the  faid  cor- 
**  rupt  and  wilful  perjury;  . 

*'  A  motion  was  made,  and  the  qiieftioii 
•'  being  put.  That  the  further  confider- 
**  ation  of  the  faid  minutes  be  adjourned 

*'  till 
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*'  till  this  day  fortnight,   the   28th  day  of 
5'  jthis  inftant  February  j 
^_*'  It  pafTed  in  the  negative. 

,.  *^  Refolved,     That   it   appears   to   this 

**  Houfe,    from    the    faid    minutes,    that 

^*  Francis    Sykes,     Efq;    was   a   principal 

^'  promoter  and  fuborner  of  the  faid  cor-» 

*'  rupt  and  wilful  perjury. 

*'  Refolved,  That  it  appears  to  this 
**  Houfe,  from  the  faid  minutes,  that  Tho- 
"  mas  Rumbold,  Efquire,  was  a  principal 
*'  promoter  and  fuborner  of  the  faid  cor* 
<'  rupt  and  wilful  perjury, 

"  Refolved,  That  it  appears  to  thi< 
''  Houfe,  from  the  faid  minutes,  that 
"  John  Good  was  a  principal  promoter, 
**  and  fuborner  of  the  faid  corrupt  and 
•'  wilful  perjury. 

"  Refolved,  That  it  appears  to  this 
•*  ^Icufe,  from  the  faid  minutes,  that 
*'  William  Bennet  was  a  principal  pro- 
*•  riioter,  and  fuborner  of  the  faid  corrupt 
«*  and  wilful  perjury, 

«  Refolved, 
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"  Refolved,  That  it  appears  to  this 
**  Houfe,  from  the  faid  minutes,  that 
**  Wilham  Arm.ftrong  was  a  principal 
**  promoter,  and  fuborner  of  the  faid 
*'  corrupt  and   wilful  perjury. 

*'  Refolved,  That  it  appears  to  this 
*'  Houfe,  from  the  faid  minutes,  that 
**  Matthew  Merefield  was  a  principal  pro- 
"  moter,  and  fuborner  of  the  faid  corrupt 
"  and  wilful  perjury. 

"  Refolved,  That  it  appears  to  this 
^'  Houfe,  from  the  faid  minutes,  that 
"  William  Pope  was  a  principal  promoter, 
**  and  fuborner  of  the  faid  corrupt  and 
"  wilful  perjury. 

"  Refolved,  That  it  appears  to  this 
**  Koufe,  from  the  faid  minutes,  that 
**  Thomas  Hannam  was  a  principal  pro- 
**  moter,  and  fuborner  of  the  faid  corrupt 
*'  and  wilful  perjury. 

*'  Ordered,  That  the  Attorney  General 
**  do  forthwith  profecute  the  faid  Francis 
**  Sykes,  Thomas  Rumbold,  John  Good, 
**  William    Bennet,    William    ArmRrong, 

Vol.  IV.  Z  *«  Matthew 
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*«  Matthew  Merefield,  William  Pope,  and 
"  Thomas  Hannam,  for  the  faid  of- 
"  fence. 

**  Ordered,  That  leave  be  given  to  bring 

*'  in  a  bill,  to  disfranchife,  and  incapaci- 

*'  tate  certain  pcrfons,  therein  to  be  men- 

"  tionedj  from  voting  at  elections  of  mem- 

*'  bers  to  ferve  in  Parliament,  and  for  pre- 

**  venting   bribery    and    corruption  in   the 

*'  elediion  of  members  to  ferve  in  Parlia- 

**  ment  for  the   borough   of  Shaftelbury, 

"  in  the  county  of  Dorfet  j    and  that  Sir 

**  George  Yonge,    Mr.   Hungerford,    Mr. 

**  William  Drake  jujiior,  Mr.  Dafliwood, 

"  Mr.  Annefley,  Sir  George  Robinlbn,  Mr. 

**  George    Venables    Vernon,     Mr.   Abel 

**  Smith,  Mr.  Afheton  Curzon,  Mr.  Sut- 

*'  ton,    Mr.  Holt,  Sir  John  Duntze,    Sir 

*'  Richard  Worfeley,  Lord  Guernfey,  Mr, 

*'  George  Clive,    Mr.  Dunning,  and  Mr. 

"  Serjeant  Adair,  do  prepare,  and  bring  in, 

'*  the  iame  (i).'* 

(i)  Votes,  p.  327,   328. 

^hc 
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The  foregoing  refolutions,  that  the  two 
candidates  who  had  been  returned,  and  the 
other  perfons  therein  mentioned,  had  been 
guilty  of  fubornation  of  perjury,  and  the 
orders  for  profecuting  them  for  that  of- 
fence, were  warmly  oppofed  on  feveral 
grounds. 

In  the  firft  place,  it  was  contended.  That 
it  was  improper,  and  unjuft,  for  the 
Houfe  to  declare  the  parties  guilty,  when 
there  had  been  no  evidence  given,  nor 
witnefTes  examined,  in  the  Houfe,  to  fup- 
port  the  charge,  and  no  opportunity  given 
to  the  accufed,  to  produce  witnefTes  to 
prove  their  innocence. 

The  anfwer  to  this  objedion  was,  That 
the  Houfe  might,  with  the  fame  propriety, 
give  credit  to  the  account  of  the  evidence 
which  had  been  produced  to  the  Com- 
mittee, as  contained  in  the  minutes,  as  the 
courts  of  Weftminfter-hall  do  to  the  report 
of  a  judge,  of  the  evidence  given  on  the 
trial  of  a  caufe  before  him  ;  and  that  it  had 
been  the  uniform  pradicc  for  the  Houfe, 
Z   3  merelv 
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merely   on   the   evidence  given   in    Com- 
mittees, and  repojted  to  them,  to  proceed 
to  cenfures,    aad  even  punifliment.     That 
the  Journals  are  full  of  inflances,  of  return- 
ing officers,  and  other  perfons,  committed 
by  the  Houfe,  on  reports  from  the  Com- 
mittee of  eledlions,  of  evidence  of  the  mif- 
conduct  of  fiich  perfons  given  before  them, 
without  any  new  evidence  being  produced 
to   the  Houfe,     That,  even  fince  the  efta- 
blifliment  of  the  new  judicature,  there  had 
been  examples  of  perfons  punlflied  for  pre- 
varication and  milbehaviour  before  a  Com-^ 
mittee,  on  the  mere  report  of  the  Chair- 
man of  fuch  Committee  ;  and  that,  on  fuch 
occafions,  it  had  never  been  imagined  that 
the   Houfe  ought   firft  to  have  called  for 
evidence  at  their  own  bar,    to  prove  the 
prevarication,  and  mifbehaviour  (i).     That 
much  more  reliance  was  to  be  had  on  the 
tefiimony   given   before  a   Committee,  by 
vvitnelTes,   fworn  to  fpeak  the  truth,    and 

(2)  Vidi  fupra^  vol.  i.    p.  8S,  to  90.     Vol.  iii.  p. 
166,  167, 

liable, 
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liable,  in  cafe  of  perjury,  to  the  penalties 
of  the  Jaw  (i),  than  to  what  perfons,  not 
upon  oath,  might  fay  at  the  bar  of  the 
Houfe. 

In  the  next  place  it  was  contended.  That 
the  evidence,  on  which  the  charge  of  fiiborn- 
ation  of  perjury  was  founded,  as  contained 
in  the  minutes  of  the  Committee,  was  not 
fufficicnt  to  fupport  the  charge,  or  juOify 
the  propofed  refolutions. 

That  part  of  the  minutes,  on  which  the  re- 
folutions againft  Sykes  and  Rumbold  were 
founded,  is  in  the  evidence  given  by  one 
Henry  Waite  (a  tin-plate  worker,  and  fcr- 
vant  to  John  Good),  on  the  iirft  of  April ; 
and  is  as  follows : 

**  The  night  before  the  poll  I  had  con- 
<*  verfation  with  Sykes  and  Rumbold  at  my 
"  mafter's  fliop. — Sundry  people  came 
''  there  to  regale  themfelves  on  that  behalf; 
•*  a  little  bit  of  fcaft  made  by  my  mafter. 

*'  Sykes  and  Rumbold,  my  mafter  and 
^'  Merefield,  came  in  ;  and  Mercficld  faid, 

(i)  10  Geo,  III.  cap.  16.  §  29. 

Z  3  «»  he 
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**  he  hoped  he  (liould  fee  them  in  as  good 
^^ Jpirits  next  day.— Sundry  doubted  about 
*' the  oath. — ^ykes  and  RumboJd  faidj  they 
'*  t?iight  take  the  oath  veryfafely. — Both/aid 
*^  fo. — When  Sykes  and  Rumbold  came  out 
•*  with  my  mader  to  go  round  the  ftreet 
**  again,  Rumbold  and  Good  (the  mafter) 
**  went  out  firft- — Sykes,  laft  coming  out, 
**  fays  to  me,  Tou  may  depend  on  it^  it  is  not 
*'  my  money — I  faid,  very  well — I  wi(h  you  a 
*'  good-night. 

"  It  was  imagined  in  the  borough,  that 
*'  the  oath  would  be  given  next  morning. — 
**  The  ground  of  doubt  was,  as  they  had 
"  taken  feme  money"  (i). 

(Here  evidence  about  other  matters  in- 
tervenes.) 

Being  crofs-examined,  to  what  palTed  at 
his  mailer's  fhop,  on  the  night  before  the 
poll,  he  faid, 

Sykes    and   Rumbold  faid,    they 


*'*  might  take  the  oath — I  don't  know  they 

(0  Vide  printed  minutes,  p.  27. 

"  eat, 
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*'  eat,  or  drank — I  cannot  be  pundual  who 
*'  faid  it  firft  to  the  people  then  fiuing — 
"  They  were  half  drunk y  or  thereabouts. — I 
**  was  a  fervant  to  attend  them  all  ni^ht — I 
**  was  fober — Sykes  and  Rutnhold  faid,  the 
*'  oath  was  nothing  at  all  to  them — There 
*'  was  no  converfation  between  Sykes  and 
**  me — When  he  faid  the  money  was  not 
«'  his — thefe  were  the  lafl  words  he  laid 
*'  when  he  was   coming  out  of  the  houfe 

"(')••■ 

(Here  again  evidence  about  other  mat-r 
ters  intervenes.) 

**  Several  people  were  in  the  room  when 
«'  Sykes    and    Rumbold    faid,    they  might 

**  ffib  i^^^  ih^  ^^^-^  (2)." 

There  were  none  of  the  other  perfons, 
faid  by  Waite  to  have  been  prefent  at  this 
fccne,  called  before  the  Committee,  to 
corroborate  what  he  fwore  concerning  the 
converfation  of  Sykes  and  Rumbold. 

(1)  Printed  minutes,  p.  28.  (2)  ll'hL 

Z    4  This 
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This  evidence,  it^v/as  faid,  was  of  fuch  a 
nature   as    fcarcely  to  deferve   any    credit, 
both   becaufe  it   was  unfupported  by  any 
concurrent  teftimony,  although,  according 
to  the  witnefs's  own  account,  there  were 
fundry  perfons   prelent ;    and   becaufe  the 
witnefs  owned   that  the  fuppofed  conver- 
fation  paffed  in  a  riotous  and  drunken  meetr 
ing,  where  it  was  not  likely  that  he  ^ould 
have  heard  with  much  accuracy,  or  would 
pay  a  very  nice  attention  to  the  expreffions 
uied  by  the  two  candidates. 

A  third  objedicn  to  the  orders  for  pro- 
fecuting  the  parties  for  Juborjiation  of  per- 
jury was  this  :  That  there  had  not  been  a 
trial  and  conviclion  of  the  perfons  faid  to 
have  been  perjured  in  confequence  of  the 
fuppofed  fubornation. 

It  was  contended.  That  a  fuborner  of  per- 
jury mufl  be  confidered  as  an  acceffary  be- 
fore the  fad,  and  that  it  is  a  general  rule 
of  law,  that  no  perfon  charged  as  an  accef- 
fary  {hall  be  put   on  his  trial,    until   the 

conyic-» 
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convidion  of  the  principal.   That  this  rule 
cannot  be  departed  from,  unlefs  in   fome 
inftances  where  particular  exceptions  from 
it   have  been  introduced  by  aft  of  Parlia- 
ment ;  namely,  by  i  Ann.  cap.  9.  §  i.  in  cafes 
of  felony,    when,  from  particular   circum- 
flances  enumerated  in  the  ftatute,  it  is  im- 
pofiible  that  there  fliould  be  a  fubfequent 
trial  of  the  principal  ;    and  by  §  2.  of  the 
Icime  llatute,    in  cafes  of  receivers  of  fiolen 
goods,  knowing  them  to  be  Ilolen.     That 
the   reafons   of  tlie   rule   are,  that,  in   the 
firll:  place,  unlefs  the  principal  has  com- 
mitted the  faft,  there  can  be  no  accefTary ; 
as,  for  example,    unlefs   perjury   has   been 
committed,  there  can  have  been  uojuhor?!- 
aticfj,    and  the  only  proper  evidence   that 
the  fa(5l  his  been  committed,  is  the  record 
of  the  convidion  ;    and  that,  in  the  fecond 
place,  if  the  acceflary  could  be  firft  tried, 
it  might  fo  happen,  that  he  fiiould  be  con^ 
vifted  one  day,  and  ihe  principal  be  acquitted 
the  next,  which  would  be  abfurd  (i)  (A). 

(i)  Hank,  Pleas  of  the  Cr.  Book  ii.  cap.  29.  §  43, 
^4,  45.     Black.  Com.  vol.  i.  p.  318,  319,  4tocd. 

%  TlKfe, 
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Thefe,  -and  other  arguments,  however 
weighty  they  appeared  to  many,  did  not 
prevail  with  the  majority  of  the  Houfe  on 
the  14th  of  February,  when  they  came  to 
the  refolutions  and  orders  which  have  been 
flated. 

Informations  virere.  In  confequence  of 
thefe  orders  of  the  Houfe,  prepared  by  the 
Attorney  General,  againfl  all  the  perfons 
Specified  in  the  orders  ;  and  were  a(flually 
filed  againft  Mr.  Sykes  and  Mr.  Rum- 
bold. 

The  punifhment  for  perjury,  and  fuborn- 
ation  of  perjury,  is,  at  common  law,  the 
fame:  namely,  fine,  imprifonment,  and 
the  incapacity  of  being  a  witnefs  ever  after- 
wards (i).  By  the  ftatute  of  5  Eliz.  cap.  9. 
the  perfons  profecuted  thereon,  for  fuborn- 
ation  of  perjury,  are  puniflied  with  the 
perpetual  incapacity  of  being  a  witnefs, 
and  a  fine  of  40/.;  and,  in  defedl  oi  goods 
or  chattels^  lands  or  tenements y  t#  the 
value  of  40/.  they  are  to  be  impri- 
foned   for  half  a  year,    and  to   fland   in 

(i)  Co.3.Inft.  163. 

3  t^e 
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the  pillory  for  an  hour  (1).  Perjury,  by 
the  fame  Itatute,  is  punlflied  with  fix 
months  imprifonment,  a  tine  of  20/.,  and 
the  perpetual  incapacity  of  being  a  witnefs ; 
and,  in  defe<ft  of  goods  or  chattels  to  the 
value  of  20/.  then  tlie  offender  to  ftand 
with  both  ears  nailed  to  the  pillory  (2). 
In  both  cafes,  one  half  of  the  fine  is  to  go 
to  the  King,  and  the  other  to  the  party 
injured  by  the  perjury  (3). 

By  the  ftatute  of  2  Geo.  II.  cap.  25.  It 
is  enadled, 

"  That,  befides  the  puniHiment  already 
**  to  be  inflitfled  by  laiv  for  the  crimes 
"  of  wilful  and  corrupt  perjury,  and  fub- 
**  ornation  of  perjury,  it  fhall  and  may 
**  be  lawful  for  the  court  or  judge,  before 
*'  whom  any  perfon  fhall  be  convidled  of 
*'  wilful  and  corrupt  perjury,  or  fuborna- 
"  tion  of  perjury,  according  to  the  laws  now 
"  in  beings  to  order  fuch  perfon  to  be  fent 
"  to  fome  houfe  of  corredlion  within  the 
*'  fame  county,  for  a  time   not  exceeding 

(1)  SEliz.  cap.  9.  §3,4.        (3)  §7.       O)  §8- 

''  fcven 
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'*  feven  years,  there  to  be  kept  to  hard  labour 
**  during  all  the  faid  time,  or  otherwifc 
•'  to  be  tranfported  to  fome  of  his  Majef- 
•*  ty's  plantations  beyond  the  feas,  for  a 
*'  term  not  exceeding  feven  years,  as  the 
**  court  (hall  think  moft  proper  ^  and  there- 
**  upon  judgment  Ihall  be  given,  that  the 
"  perfon  convidled  (hall  be  committed  or 
^'  tranfported  accordingly,  over  and  befide 
*'  fuch  punifhment  as  (hall  be  adjudged  to 
**  be  inflided  on  fuch  perfon,  agreeable  to 
"  the  laws  noiv  in  being  ;  and,  if  tranfporr 
"  tation  be  direded,  the  fame  (hall  be  ex- 
•*  ecuted  in  fuch  manner  as  is  or  fliall  be 
'**  provided  by  lavv^  for  the  tranfportation  of 
**  felons  ;  and  if  any  perfon  fo  committed 
•'  or  tranfported  fi:iall  voluntarily  efcape  or 
**  break  prifon,  or  return  from  tranfporta- 
**  tion  before  the  expiration  of  the  time 
**  for  which  he  fhall  be  ordered  to  be 
*«  tranfported,  as  aforefaid,  fuch  perfon,  be- 
*'  ing  thereof  lawfully  convjded,  fliall  fuf- 
**  fer  death  as  a  felon,  without  benefit  of 
*?  clergy,  and  fl^all  be  tried  for  fuch  U\oviy 

<*ia 


Shaftesbury.  Vol.11.  Cafe  XIX.   349 

*'  in  the  county  where  he  (o  efcaped,    or 
*•  where  he  fhall  be  apprehended  (i).** 

The  new  penalties  introduced  by  this 
adt  are  made  to  attach,  on  convitStion, 
whether  the  profecution  be  at  common  law, 
or  on  the  ftatute  of  5  Eliz.  When  the. 
profecution  is  upon  the  ftatute  of  Eliza- 
beth, great  technical  nicety  is  required  in 
the  proceedings  {2)  (B).  Hence,  it  is  ufu- 
a!ly  carried   on    at   common  law  (3). 

**  Subornation  of  perjury  (fays  Hawkins, 
'*  in  his  Pleas  of  the  Crown,)  feems  to  be 
**  an  offence  in  procuring  a  man  to  take 
**  a  falfe  oath  amounting  to  perjury,  w/jo 
**  aSIuaIfy  takes  fiich  oath  ;  but  it  feemeth 
"  clear  that,  if  the  perfon  incited  to  take 
**  fuch  an  oath,  ih  not  a^ually  take  it,  the 
^'  perfon  hy  whom  he  was  fo  incited  is 
"  not  guilty  of  fubornation  of  perjury  j 
"  yet  it  is  certain  that  he  is  liable  to   be 

(i)  2  Geo.  II.  cap.  25.  §  2. 

(2)  Hawk.  Picas  of  the  Crown,  B.  i  c.  69.  §  17. 

(3)  Black.  Comm.  vol.  iv.  p.  137.  410  cd. 

"  puniflied. 
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"  punilhed,  not  only  by  fine,  but  bj  infa- 
**  mous  corporal  punifliment  (i)." 

With  regard  to  this  laft  offence,  of  incit- 
ing a  perfon  to  commit  perjury  who,  how- 
ever, does  not  commit  it,  it  is  evident,  that 
no  previous  conviction,  is,  or  can  be,  ne- 
ceffary,  as  a  ground  for  profecuting  the  of- 
fender.    As,    therefore,    there    were   fuch 
reafons   for  doubting  whether  profecutions 
for  fubornation   were   competent,  without 
an  antecedent  trial   and    conviction  of   the 
perfon   fuborned,    it  was  thought    proper, 
by  the  gentlemen  concerned  in  advifing  and 
drawing  the   inform.ations  in   queftion,  to 
add,  to  the  counts  for  fubornation,  others 
charging   the    defendants  with    this   other 
offence  of  inciting  the  voters  to   perjury. 

Wednefday,  the  21ft  of  February. — Sir 
George  Yonge  prefented  a  bill  of  inca- 
pacitation, agreeable  to  the  order  of  the 
14th  (2),  which  was  ordered  to  be  read  a 

(i)  Hawk.  PI.  of  theCr.  B. i.  cap.  69.  §  10. 
(2)  ^upa,  p.  338.. 

fecond 
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fecond  time  on  the  4th  of  March,  and, 
in  the  mean  time,  it  was  ordered  to  be 
printed,  and  copies  thereof,  and  of  the  or- 
der for  the  fecond  reading,  ordered  to  be 
ferved  on  the  parties  named  in  it ;  leav- 
ing fuch  copies  at  the  lad  place  of  their 
abode  to  be  deemed  good  fervice  (i). 

Wednefday,  the  28th  of  February,— 
•*  A  petition  of  Thomas  Rumbold,  Efq; 
"  was  prefented  to  the  Houfe,  fetting  forth, 
*'  That  the  petitioner  obferves,  by  the 
**  votes,  that  divers  rcfolutions  have  been 
**  come  to,  upon  taking  into  confideration 
**  the  minutes  of  the  examination  taken 
*»  before  the  fele(fl  Committeej  who  were 
**  appointed,  in  the  laft  feffion  of  Parlia- 
•'  ment,  to  try  and  determine  the  merits 
**  of  the  petition  of  Hans  Wintrop  Mor- 
«*  timer,  Efq;  complaining  of  an  undue 
**  eledion  and  return  for  the  borough  of 
**  Shaftelbury,  and,  in  particular,  a  rcfolu- 
*'  tion,  "  That  it  appeared  to  this  Houfe, 

(1)  Votes,  p.  356. 

"  from 
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*'  from  the  faid  minutes,  that  the  peti- 
*'  tioner  Vv'as  a  principal  prorhoter  and  fub-* 
*'  orner  of  wilful  and  corrupt  perjury  at 
*'  the  faid  eledtion,"  and  that  the  petiti- 
*'  oner  kad  not  any  hiformation  given  him, 
*'  that  any  proceedings  were  intended  to  be 
**  had  with  refpeit  to  him ;  and,  as  the 
**  petitioner  is  confcious  of  his  innocence, 
*'  he  trufls  he  fiiould  have  been  able,  had 
*'  he  been  apprized  of  fuch  proceedings,  to 
*^  have  fatisfied  the  Houfe,  that  there  was 
*'  no  foundation  for  fo  heinous  a  charge; 
*'  and  that  the  petitioner's  charader  and 
**  reputation  is  highly  affedted  by  the  faid 
"  refolution;  and  therefore  praying  that 
**  the  Houfe  will  grant  him  fuch  relief  in 
**  the  premifes,  as  to  them  fhall  feem 
*'  meet  (i)." 

Then,  upon  a  motion  for  that  purpofe, 
fo  much  of  the  entries  of  the  Houfe  in  the 
votes  of  the  proceedings  of  the  14th  of  Fe- 
bruary, as  related  to  Mr.  Rumbold,  was 
read  ;  after  which  a  motion  was  made, 
(i)  Votes,  p.  389,  390. 

"  That 
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*'  That  the  order  to  the  Attorney  Gene- 
•*  ral  for  profecuting  Thomas  Rumbold, 
"  Efquire,  for  the  faid  offence,  be  diA 
«  charged  (i)." 

This  motion  was  fupported,  and  en- 
forced, by  all  thofe  arguments,  and  objec*- 
tions  to  the  order,  which  have  been  already 
flated  (a).  Great  ftrefs  was  particularly 
laid  on  the  circumftance  alleged  in  Mr. 
Rumbold's  petition,  that  the  motion  for 
the  refolution  againft  him  was  made  with- 
out his  having  received  any  notice  to  pre* 
pare  himfelf  to  oppofe  it. 

On  the  other  hand,  many,  even  of  thofe 
who  did  not  concur  in  the  refolutions  and 
orders  for  profecution,  nor  indeed  approve 
of  them,  were,  however,  flrenuous  in  op- 
pofing  the  prefent  motion;  becaufe  it  was 
almoft  (C)  an  unprecedented  thing  for  the 
Houfe,  to  annul  proceedings  of  their  own, 
in  the  fame  feflion  in  which  thofe  pro- 
ceedings  took    place,    and    becaufe    they 

(1)  Votes,  p.  390.         (2)  Supra,  p.  339,10346. 

Vol.  IV,  A  a  thought 
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thought  fuch  an  example  would  be  very 
dangerous,  as  it  would  afford  a  pretext 
for  fimllar  applications  and  attempts,  on 
almoft  every  occafion,  when  any  perfon 
fhould  think  himfelf  aggrieved  by  what 
might  have  been  refolved  or  ordered  by 
the  Houfe  j  the  confequence  of  which 
would  be  to  delay  and  interrupt  the  whole 
courfe  of  parliamentary  bufinefs. 

The  queftion  being  put,  it  paiTed  in  the 
negative  (i);  (On  a  divifion  of  169,  to 
142  ). 

*'  A  motion  was  then  made,  and  the 
**  queftion  put.  That  the  petition  of  Tho- 
*♦  mas  Rumbold,  Efquire,  be  referred  to 
*'  the  confideration  of  a  Committee,  to  in- 
**  quire  into  fa(Ss,  and  report  the  fame, 
«*  with  their  opinion  thereupon,  to  the 
**  Houfe." 

'  This  likewife  pafTed  in  the  negative  (2); 
.^(On  a  divifion  of  143,  to  136), 

(i)  Votes,  p*  390»  (2)  Ibid, 

The 
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The  petition  was  ordered  to  lie  on  the 
table  (i). 

After  this,  a  petition  of  Mr.  Sykes,  in  the 
very  fame  terms  with  that  of  Mr.  Rum- 
bold,  being  prcfented ,  a  motion  was  made, 
and  the  qiieftion  put,  that  it  (hould  be  re- 
ferred to  a  Committee,  to  inquire  into  and 
report  the  hits,  and  their  opinion  upon 
them. 

This  paffed  in  the  negative  (2), — (with- 
out  '.  divifion). 

Friday,  the  ift  of  March. — A  petition  of 
one  Charles  Pinhorn,  of  the  borough  of 
Shaftefbury,  was  prefented  to  the  Houfe, 
fetting  forth,  That  he  was  declared,  by  the 
bill  of  incapacitation  then  depending,  ta 
be  difabled  from  voting  at  any  election 
of  members  to  ferve  in  Parliament;  and 
alleging,  that,  in  the  report  made  by  the 
Committee  to  the  Houfe,  he  was  not 
charged  with  bribery,  or  attempting  ta 
bribe   any   perfons  whatfoever; — Praying, 

(i)  Votes,  p.  390.  (2)  Itid, 

A  a  2  therefore, 
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therefore,  that  he  might  be  heard,  by  his 
counfel,  againft  that  part  of  the  bill  which 
refpecSed  him. 

This  petition  was  ordered  to  lie  on  the 
table,    until    the     fecond  reading   of  the- 
bill(i). 

The  fame  day  was  prefented  another 
petition  of  certain  perfons,  on  behalf  of 
themfelves  and  others  j  obferving,  that  they 
were  difabled  by  the  bill  from  ever  voting 
for  members  of  Parliament  ^  alleging,  that 
they  conceived  themfelves  to  be  thereby 
greatly  aggrieved ;  and  praying  that  they 
might  be  heard,  by  their  counfel,  againft 
the  bfll,  and  that  it  might  not  pafs  into  a 
law  (2). 

It  was  ordered  that  this  petition  fhould 
lie  on  the  table  till  the  fecond  reading  of 
the  bill;  and  that,  then,  the  petitioners,  if 
they  (Lould  think  fit,  might  be  heard,  by 
their  counfel,  againft'  it  (3). 

(i)  Votes,  p.  403,  (2)  Ibid,  p.  404» 

(3)  Ibii,  p.  408. 

Monday, 


f 
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Monday,  the  4th  of  March. — The  order 
of  the  day  for  the  fecond  reading  of 
the  bill  was  difcharged,  and  the  day  fol- 
lowing appointed  for  that  parpofe  (i). 

Tucfday,  the  5th  of  March. — The  or- 
der of  the  day  being  read,  and  the  Houfe 
being  informed  that  no  counfel  attended, 
the  bill  was  read  a  fecond  time,  and  that 
day  fe'nnight  appointed  for  the  whole  Houfe 
to  go  into  a  Committee  upon  it.  All 
the  perfons  mentioned  in  the  orders  of 
the  2d  of  Noveniber  [2),  (except  one 
Foot  and  one  Wilton,)  were  ordered  to  at- 
tend the  Committee  of  the  whole  Houfe  j 
and  feparate  orders  were  alfo  made  for  the 
attendance  of  t6  other  perfons  therein 
named,  at  the  fame  time  (3).  Thefe  perfons 
were  afterwards  included  in  the  joint  or- 
ders mentioned  in  the  account  of  the  pro- 
ceedings on  the  25th  of  January  (4). 

The  two  petitions,  prefented  on  the  ift 
of  March,  were  ordered  to  be  referred  to  the 

(1)  Votes,  p.  413.  (2)  Supra,  p.  3; 2. 

(3)  Votes,  p.  421.  (4)  Supra,  p.  ^23- 

A  a  3  Committee 
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Committee  of  the  whole  Houfe,  and  leave 
given  to  the  petitioners  .to  be  then  heard 
againfl:  the  bill,  by  themfelves  or  their  coun- 
fel  (i). 

Thurfday,  the  7th  of  March. — Several  or- 
ders were  made  for  1 5  more  perfons,  there- 
in named,  to  attend  the  Committee  of  the 
whole  Houfe,  on  the  Tuefday  following  (2). 
They  likewife  were  afterwards  included  in 
the  joint  orders  mentioned  in  the  ac- 
count of  the  proceedings  on  the  25th  of 
January  (3). 

Tuefday,  the  12th  of  March. — The  order 
of  the  day  being  read,  the  Committee  of 
the  whole  Houfe  was  poftponed  till  the 
Monday  following  (4). 

Monday,  the  1 8th  of  March. — The  order 
of  the  day  for  that  purpofe  being  read,  the 
Houfe  refolved  itfelf  into  a  Committee  on 
the  bill,  Mr,  Vernon  being  chairman  ;  and, 

(1)  Votes,  p.  421.  {2)  Votes,  p.  432. 

(3)  '^"/•^<»j  P-  333'  (4)  Votes,  p.  451. 

after 
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after  fome  time  fpent  therein,  the  Speaker 
refumed  the  chair,  and  Mr.  Vernon  re- 
ported, Tiiat  they  had  examined  feveral  wit- 
ncfTes,  and  had  made  fome  progrefs.  The 
Thurfday  following  was  then  appointed  for 
proceeding  again  in  the  Committee  of  the 
whole  Houfe  (i). 

Thurfday,  the  21ft  of  Mareh.— The  like 
proceedings  took  place  as  on  the  18th  ;  and 
the  Tuefday  following  was  then  appointed 
for  the  Committee  of  the  whole  Houfe  (2). 

Tuefday,  the  26th  of  March. — The  Houfe 
having  refolved  itfelf  into  a  Committee  on 
the  bill,  after  fome  time  fpent  therein,  the 
Speaker  refumed  the  chair,  and  the  Houfe 
adjourned,  without  appointing  any  future 
day  for  continuing  the  proceedings  (3). 

On  the  enfuing  day,  (Wednefday,  the 
27th  of  March,)  the  Friday  following  wa3 
appointed  for  the  Committee  to  fit  again  (4), 

(i)  Votes,  p.  479.  (2)  Votes,  p.  501,  503. 

(3)  Votes,  p.  928.  Vide  ftiproy    Supplement  to  the 
Cafe  of  Hindoo,  p.  277. 

(4)  Votes,  p.  533. 

A  a  4.  Friday, 
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Friday,  the  29th  of  March. — The  like 
proceedings  took  place  as  on  the  26th  (i). 

Monday,  the  ift  of  April, — The  22d  of 
April  was  fixed  for  the  Houfe  to  refolve 
itfclf  again  into  a  Committee  on  the 
bill  (f2). 

Thurfday,  the  i8th  of  April. — The  order 
fixing  the  2  2d  was  difcharged,  and  the 
29th  of  April  fixed  for  the  Committee  of 
the  whole  Houfe  to  fit  again  (3). 

Monday,  the  29th  of  April. — The  like 
proceedings  were  had  as  on  the  i8th  of 
March  (4),  and  the  Friday  following  fixed 
for  the  Committee  to  fit  again  (5). 

Friday,  the  3d  of  May. — The  order  of  the 
day  being  read,  and  the  Houfe  having  gone 
into  the  Committee,  after  fome  time,  the 
Speaker  refumed  the  chair,  and  the  follow-, 
ing  refolution  was  come  to  : 

Refolved,  "  That  this  Houfe  will  /;;?- 
**  mediately  refolve  itfelf  into  a  Committee 

(2)  Votes,  p.  543.  '        (2)  Votes,  p.  552. 

(3)  Votes,  p.  577.  (^)  Supra,  p.  359. 
(5)  Votes,  p.  621, 

*<  of 
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"  of  the  whole  Houfe  to  confider  of  the 
«'  faidbill." 

The  Houfe,  however,  adjourned  imme- 
diately, — there  not  being  40  members  pre- 
fent  (»). 

Monday,  the  5th  of  May. — **  A  motion 
*'  was  made,  and  the  queftion  being  put, 
**  that  this  Houfe  will,  upon  this  iby  three 
*'  months^  refolve  itfelf  into  a  Committee. 
**  of  the  whole  Houfe,  to  confider  further 
**  of  the  bill  to  disfranchife  and  incapa- 
**  citate  certain  perfons,  therein  mentioned, 
"  from  voting  at  elections  of  members  to 
**  ferve  in  Parliament,  and  for  preventing 
"  bribery  and  corruption,  in  the  election 
"  of  members  to  ferve  in  Parliament,  for 
*'  the  borough  of  Shafton,  otherwise  Shaf- 
**  tefbury,  in  the  county  of  Dorfet ; 

**  It  pafied  in  the  negative." 

And  that  day  fe'nnight  was  appointed  for 
the  Committee  to  fit  again  (2). 

(1)  Supray  Suppl.  to  the  Cafe  of  Fliadon,  p.  282. 

(2)  Votes,  p.  664. 

On 
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On  Wcdnefday,  however,  the  8  th  of 
May,  immediatety  after  the  proceedings 
of  that  day  relative  to  the  borough  of  Hin- 
don  (i),'  the  Houfe  being  moved,  that  the 
order  of  Monday  the  5th,  appointing  that 
day  fe'nnight  for  the  Houfe  to  refolve  it- 
felf  again  into  a  Committee  on  the  incapa- 
citation bill  for  Shaftefbury,  might  be  read, 
and  it  being  read  -, 

It  was  ordered  to  be  difcharged  (2). 

It  is  evident,  from  the  foregoing  account 
of  the  proceedings  on  this  bill,  that  it  was 
oppofed  in  the  fame  manner  with  the 
Hindon  bill.  It  was  thought  to  be  liable 
to  the  fame  objedions,  and  it  had  the  fame 
fate.  As  foon  as  the  order  for  proceeding 
further  upon  it  was  difcharged,  a  rcfolu- 
tion  was  come  to,  as  in  the  cafe  of  Hin- 
don, that  the  Speaker  fhould  ilTue  his  war- 
rant for  a  new  writ,  to  fupply  the  vacancy 
for  Shaftefbury  (3). 

(r)  5«pr^,  p.  27  (2)  Votes,  p.  693. 

(3)  Jbii,    ' 

S  On 
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On  Friday,  the  2  2d  of  November,  in 
the  third  feflion  of  the  prefent  Parliament, 
a  petition  of  Mr.  Rumbold  being  offered  to 
be  prefented  to  the  Houfe,  *'  A  motion 
**  was  made,  and  the  qucftion  being  pro- 
**  pofed,  that  the  faid  petition  be  brought 
"  up,  and  a  debate  arifing  in  the  Houfe 
**  thereupon  3  a  motion  was  made,  and  the 
*'  queftion  being  put,  that  the  debate  be 
*'  adjourned  till  Monday,  the  3d  day  of 
**  February  next  j 

*•  It  pafled  in  the  negative  (i)." 
Then  the  petition  was  brought  up  and 
read.  It  contained  the  fame  allegations 
with  his  petition,  prefented  on  the  28th 
of  February,  in  the  foregoing  fellion  (2), 
and  fet  forth,  befides,  *'  That  the  peti- 
**  tioner  did  make  an  application {"i)  for  re- 
*'  lief,  in  the  1  aft  feflion,  which  was  rejecfted, 
*'  and  that  the  refolution  concerning  which 
"  he  offered  his  faid  petition  having  been 
<*  pafled  in  the  faid  feflion,  he  apprehended, 


(i)  Votes,  22  Nov.  1776.    p.  98. 

(2)  Supra,  p.  351,   352. 

(3)  This  word  Ihould  be  "  petition." 

*«  that 
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**  that  that  circumftance  might  have  been 
**  a  motive  to  the  Houfe,  not  to  grant  the 
*'  prayer  of  his  faid  petition.  That  he 
'*  hoped,  therefore,  that,  this  caufe  no 
*'  longer  exifting,  his  requeft  might  now 
*'  be  more  favourably  received." 

The  entry  in  the  Journal  of  the  Houfe, 
of  the  14th  of  February  in  the  foregoing 
feffion  of  Parliament,  of  the  proceedings 
of  the  Houfe,  on  taking  the  minutes  of 
the  Committee  on  the  Shaftefbury  elec- 
tion into  confideration,  fo  far  as  they 
related  to  Mr.  Rumbold,  and  the  order  for 
profecuting  him,  being  then  read,  the  Koufc 
Laving  been  moved  for  that  purpofe,  the 
following  order  was  made  : 

"  Ordered,  That  the  faid  order  to  the 
**  Attorney  General,  for  profecuting  the 
*'  faid  Thomas  Rumbold,  Efquire,  be  dif- 
•«  charged  (i).'* 

Afterwards,  a  petition  of  Mr.  Sykes, 
precifely  m  the  fame  terms  with  that  of 

(i)  Votes,  p.  ^(^, 

Mr. 
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Mr.  Rumbold,  was  prefented,  and  then  the 
entry  of  the  proceedings  of  the  14th 
of  February,  in  the  foregoing  feflion,  fo 
far  as  they  related  to  him,  together  with 
the  order  for  profecuting  him,  being  read, 
on  a  motion  for  that  purpofe; 

The  order  for  profecuting  him  was  dif- 
charged  ( I ).  ^ 

Laftly,  the  entry  of  the  proceedings  of 
the  fame  day,  relative  to  Good,  Bennet, 
Armftrong,  Merefield,  Pope,  and  Han- 
nam,  together  with  the  order  for  profe- 
cuting them,  being  read,  on  a  motion  for 
that  purpofe ; 

The  order  for  profecuting  them  was  ahb 
difcharged  (2). 

It  is  obfervable,  that  there  were  not,  in 
this  cafe,  (as  there  had  been  in  that  of 
Hindon)  any  orders  of  the  Houfe,  dircding 
profecutions  for  bribery, 

(1)  Votes,  p.  99,"ioo.  (2)  Votes,  p.  100. 

While 
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While  the  proceedings  in  the  Houfe  of 
Commons  were  depending,  Mr.  Mortimer, 
the  petitioner  who  had  been  determined 
to  be  duly  eleded,  brought  an  adion 
againft  Mr.  Sykes,  on  the  ftatutc  of 
2  Geo.  II.  cap.  24.  for  twenty-fix  ads  of 
bribery,  charged  to  have  been  committed 
previous  to  the  eledlion,  and  within  the 
time  limited  by  the  ftatute  (i),  for  fuing 
for  the  penalties.  The  caufe  was  tried  at 
the  allizes  at  Dorchefter,  on  the  27th  of 
July,  1776,  before  Mr,  Baron  Eyre,  and 
the  plaintiff  had  a  verdict  for  twenty-two 
penalties,  amounting  to  eleven  thoufand 
pounds. 

(i)  2  Geo.  II.  cap.  24.  §  7- 
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PAGE  345.  (A)  "It  feems  to  have  been  always 
"  agreed,  that  the  plea  of  the  acccflbry  cannot  be 
•*  tried  before  the  appearance  or  attainder  of  the  prin- 
«*  cipal,  unlefs  he  dcfires  it  himfclf ;  in  which  cafe,  it 
*'  is  agreed,  that  he  may  be  tried  without  the  prin- 
•' cipal,  according  to  the  rule  that,  ^ilibet  pottji 
•*  rcnunciare  juri  pro  fe  introduSlo.*^  Hawk,  loc,  cit, 

P.  349.  (B)  It  is  worthy  of  obfervatlon,  that, 
although  fuch  nicety  is  thought  necelTary  in  the 
formal  proceedings  in  profecutions  on  this  ftatute, 
there  it  great  inaccuracy  in  the  language  of  the  flatute 
iUelfi    One  of  the  mod  obvious  rule«,    in  penning 

a6^s 
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a£^3  of  Parliament,  feems  to  be,  that,  in  different 
cafes,  when  the  meaning  of  the  legiflature  is  the 
fame^  the  fame  form  of  words,  or  mode  of  expreflion, 
ihould  be  ufed.  Yet  it  is  aftonifhing  how  little  care 
is  taken  to  adhere  to  this  rule  [V'tde  fupra^  vol.  iii, 
p.  234.,  235).  In  this  ftatute  of  Queen  Elizabeth,  it 
is  enatfled,  by  §  4,  That,  if  it  happen  any  fuch 
offender,  &c.  (i.  e.  any  fuhorner  of  perjury,)  being 
convided,  &c.  not  to  have  any  goods  or  chattels,  lands 
or  tenementSy  to  the  value  of  40  pounds,  that  then,  &c. 
Andjby  §  7.  That  if  it  happen  the  faid  offender,  (i.e. 
any  perfon  having  committed  perjury)  not  to  have  any 
goods  and  chattels  to  the  value  of  20  pounds  ;  that  then, 
^c.  The  meaning  of  the  legiflature,  as  to  the  inability 
of  paying  the  fine,  mufl  have  been  the  fame  in  both  in- 
ftances;  (and  fo  it  isflated  by  SirW.Black{tone,vol.  iv. 
p.  137.  4to  Ed.)  yet,  in  a  convidion  for  perjury,  the 
having  lands  to  the  value,  does  not,  by  the  words  of  the 
a£l,  exempt  the  convid  from  the  alternative  prefcribed 
in  cafe  of  fuch  inability.  If  a  perfon  conviiSled  of  fub- 
ornation  cannot  pay  the  fine,  he  is,  by  §  4,  *'  /« 
*'  jland  upon  the  pillory  the  fpace  of  one  whole  hour."  If 
a  perfon  conviiled  of  perjury  is  unable  to  pay  the  fine, 
he  is  to  be  fet  on  the  pillory ,  and  there  to  have  both 
his  ears  nailed.  Here  again,  notwithflanding  the  differ- 
ence of  expreffion,  we  can  hardly  fuppofe,  that  the 
manner  of  Handing  in  the  pillory  was  intended  to  be 
different  in  the  two  cafes  ;  and  Sir  W,  Blackflone, 
in  the  pafTagejuft  cited,  ftates  the  law  to  be,  as  well 

with 
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with  regard   to  fubornation,    as  to  perjury,  thit  the 
ofFender  is   to  Jland  with  both  ears  nailed  to  the  pl.lsry. 

^*  353-  (^)  ^  ^'^''y  ^^^  years  ago,  a  cafe  hap- 
pened, in  which  an  order  of  the  Houfe  of  Commons 
was  expunged  from  the  Votes  by  a  fubfcquent  order, 
in  the  fame  fLffion,  at  the  diltance  of  lefs  than  a 
month  from  the  time  when  the  firft  order  was  made. 
The  occafion  was  this :  Dr.  Thomas  Nowell,  prin- 
cipal of  St.  Mary  Hall,  King's  profefTor  of  modern 
hiftory,  and  public  orator  in  the  umverfity  of  Ox- 
ford ;  had  preached  the  annual  fermon,  on  the  30th 
of  January,  1772  (the  anniverfary  of  the  death  of 
Chailcs  the  Firft),  at  St.  Margaret's,  Weftminfter, 
before  the  Koufe  of  Commons.  On  the  31ft,  the 
following  order  was  made  : 

Ordered,  "  That  the  thanks  of  this  Ho-afe  be 
*'  given  to  the  Reverend  Dodor  Nowell,  for  the 
**  fermon  preached  by  him  yefterday,  before  this 
**  Houfe,  at  St.  Margaret's,  Weftminfler ;  and  that 
"  he  be  dcfired  to  print  the  fame  ;  and  that  Sir  Wil- 
*'  Ham  Dolben,  and  Mr.  Alexander  Popham  do  ac- 
**  quaint  him  therewiih." 

It  is  well  known  how  ill  thofe  fermons  are  gene- 
rally attended,  and  how  much  it  has  been  looked 
upon  as  a  matter  of  courfe  that  the  tl)anks  of  the  Houfe 
(hould  be  given  to  the  preacher.  When  the  fermon  in 
queftlon,  however,  came  to  be  printed,  it  was 
thought  by  many  people  to  contain  fentiments  re- 
pugnant to  the  freedom  of  the  conflitution  and   the 

Vol.  IV.  B   b  principles 
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principlesof  therevoluilon  ;  in  fomepaflagcs,  the  author 
feemed  to  juftify  all  the  arbitrary  meafures  of  the  Crown 
in  the  beginning  of  the  reign  of  Charles  the  Firft,  and 
to  condemn,  indifcriminatLly,  all  the  fteps  taken  to  re- 
fift  them  ;  and  his  Icrmon  concluded  with  what  was 
confidered  as  an  indifcieet  comparifon  between  that 
Prince,  and  his  pre(ent  Majefty.  It  was  feared  that, 
if  the  vote  of  thanks  for  this  fermon  (hould  continue 
en  the  records  of  the  Houfe,  it  might,  to  fome,  carry 
with  it  an  appearance,  as  if  the  Houfe  had  given 
their  fandiion  and  approbation  to  the  exceptionable 
fentiments  and  paflagcs  contained  in  it.  To  prevent 
any  confequence  of  this  fort,  a  motion  was  made,  on 
Tuefday,  the  25th  of  February,  that  the  entry  in  the 
Votes,  of  the  order  which  has  been  ftated,  fhould  be 
read  j  which  being  done,  the  Houfe  was  moved.  That 
the  fc;id  entry  fhould  be  expunged  from  the  Votes. 

Before  the  queftion  was  put  on  this,  another 
motion  was  maoe,  "  That  the  orders  of  the  day  be 
"  now  read,"  (by  which  an  attempt  was  made  to  put 
off  the  queftion  for  expunging  the  vote  of  thanks) 
ard  a  third  motion  being  made,  *'  That  the 
*'  Journal  of  the  Houfe,  of  the  12th  day  of  May, 
**  )66o,  of  the  proceedings  of  the  Houfe,  in  re- 
**  lation  to  an  exception  which  was  taken  to  fome 
*'  words  fpoken  by  Mr.  Lenthall,  then  a  member  of 
**  the  Houle,  mi^ht  be  read,"  the  fame  was 
read  accordingly,  and  then  the  queflion  being  put  on 
the  motion  for  reading  the  orders  of  the  day,  the 
Houfe  divided,  and   it  palled   in    the   negative,  by    a 

majority  of  152,  to  41. 

Then 
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Then  the  main  queftion  was  put,  and  the  follow- 
ing refulution  come  to  : 

Refolved,  "  That  the  faid  entry  be  expunged 
"  from  the  Votes  of  this  Houfe."  (Journ.  Vol. 
xxxiii.  p.  509.  col.  2. 

In  confequence  of  this  refolution,  the  order  of  the 
31ft  of  January  is  not  inferted  in  the  Journal  of  that 
day  in  the  ordinary  form,  but,  there  is  a  memoran- 
dum reciting  it,  and  mentioning  the  refolution  for 
expunging  it.  (Journ.  fame  Vol.  p.  435.  ccl.  2. 
436.   col.  I.) 

The  entry  referred  to,  of  the  12th  of  May,  1660, 
is  as  follows  : 

"  Some  exception  was  taken  to  fome  words  fpoken 
**  by  Air.  Lenthall,  a  member  of  this  Houfe,  in  the 
**  debate  of  the  bill  of  general  pardon,  to  the  efFedt 
*'  following,  -j'tz.  "  He  that  firft  drew  his  fword 
*'•  againft  the  King,  committed  as  high  an  offence, 
*'  as  he  that  cut  off  the  King's  head." 

**  Mr.  Lenthall,  ftanJing  up  in  his  place,  explained 
*'  himfclf ;  and  withdrew. 

**  The  queftion  being  propounded.  That  Mr. 
"  Lenthall  be  called  to  the  bar  j  and  there  receive 
*'  the  repreheiifion  of  this  Houfe  ; 

**  And  the  queftion  being  put,  That  this  queftion 
*'  be  now  put  ; 

**  It  paffed  with  the  affirmative. 

*'  And  the  main  queftion  being  put ;  it  was 

•*  Refolved,  That  Mr.  Lenthall  be  called  to  the 
<•  bar,  and  there  receive  the  rcprehenfion  of  the 
♦♦  Houfe. 

B  b  2  "  The 
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'•  The  ferjeant,  with  his  mace,  went  to  Mr. 
*'  Lenthall,  who  was  withdrawn  into  the  Speakers 
*'  chamber,  and  brought  him  to  the  bar  of  this 
"  Houfe ;  who  there  kneeling,  Mr.  Speaker  bid  him 
*'  rife  J  and  after,  according  to  the  order  of  the 
*'  Houfe,  gave  him  a  fharp  reprehenfion  to  the  efFeft 
*'  following  :  , 

*'  Mr.  Lenthall,  The  Houfe  hath  taken  very  great 
"  offence  at  fome  words  you  have  let  fall,  upon  de- 
"  bate  of  this  bufmefs,  of  the  bill  of  indemnity; 
*«  which,  in  the  judgment  of  this  Houfe,  hath  as 
*'  high  a  reflection  on  the  juftice  and  proceedings  of 
"  the  Lords  and  Commons  of  the  laft  Parliament,  in 
"  their  a6tings  before  1648,  as  could  be  exprefled. 
*'  They  apprehend,  there  is  much  of  poifon  in  the 
*'  words  ;  and  that  they  were  fpoken  out  of  defign  to 
"  fet  this  Houfe  on  fire;  they  tending  to  render  them 
**  that  drew  the  fword  to  bring  delinquents  to  con- 
<*  dign  punifliment,  and  to  vindicate  their  juft  liber- 
*'  ties,  into  balance  with  them  that  cut  off  the 
"  King's  head ;  of  v/hich  a£l  they  exprefs  their 
<'  abhorrence  and  deteftation ;  appealing  to  God, 
"  and  their  confcienee  bearing  them  witnefs,  that 
"  they  had  no  thoughts  againft  his  perfon,  much  lefs 
"  againft  his  life.  Therefore,  I  am  commanded  to 
"  let  you  know,  that,  had  thefe  words  fallen  out  at 
*'  any  other  time,  but  in  this  Parliament ;  or,  at  any 
*'  time  in  this  Parliamenf,  but  when  they  had  confi- 
«'  derations  of  mercy,  pardon,  and  indemnity,  you 
*'  might  have  expected  a  Iharper  and  feverer  fentence 
*'  then  I  am  now  to  pronounce :    But  the  difpofition 

•*  of 
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<«  of  his  Majefty  is  to  mercy ;  he  hath  invited  his 
"  people  to  accept  it ;  and  it  is  the  difpofition  of  the 
"  body  of  this  Houfe,  to  be  healers  of  breaches,  and 
**  to  holJ  forth  mercy  to  men  of  all  conditions,  fo 
**  far  as  may  (land  with  juflice,  and  the  juftification 
*'  of  themfelves  before  God  and  man  :  I  am  therefore 
•'  commanded  to  let  you  know,  that  that  being  their 
"  difpofition,  and  the  prcfcnt  fubjecSl  of  this  day's 
"  debate  being  mercy,  you  fhall  therefore  tafte  of 
*'  mercy  ;  yet  I  am  to  give  you  a  fharp  reprehenfion; 
*'  and  I  do,  as  (harply  and  fevcrely  as  I  can,  (for  fo 
**  I  am  commanded)  reprehend  you  for  it." 
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TH  E  third  fedlon  of  the  Introduc- 
tion contains  the  fubjlancc  of  the 
flatutes,  which  eflablifhed  the  new  judica- 
ture, digefted  in  a  regular  method :  But 
queftions  have  often  arifen  in  Committees, 
and  others  may,  in  future,  arife,  on  the 
conftrudtion  of  the  ivords  of  thofe  ftatutes. 
It  has,  on  that  account,  been  thought 
proper,  by  way  of  Appendix,  to  infert  the 
flatutes  themfelves  in  this  place,  where 
they  will  be  more  accelTble,  and  more 
eafily  confulted,  than  in  the  voluminous 
editions  of  the  Statutes  at  Large. 

B  b  4  Sta- 
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Statute  lo  George  III.  Cap.  i6. 

An  Acl  to  regulate  the  Trials  of  controverted 
Rleciions^  or  Returns^  of  Members  toferve 
in  Parliamtf2t, 

I.  \y  HERE  AS  the  prefent  mode  of  de- 
ciiion  upon  petitions,  complaining 
of  undue  eledions  or  returns  of  members  to 
ferve  in  Parliament,  frequently  obflruds 
public  bulinefs  j  occafions  much  expence, 
trouble,  and  delay  to  the  parties ;  is  de- 
fective, for  want  of  thofe  fandtions  and 
folemniti^s  which  are  eflablifhed  by  law  in 
other  trials  5  and  is  attended  with  many 
other  inconveniences :  For  remedy  thereof, 
be  it  enaded  by  the  King's  moft  excellent 
Majrfty,  by  and  with  the  confent  of  the 
Lords  fpiritual  and  temporal,  and  Com- 
mons, in  this  prefent  Parliament  afTembled, 
and  by  the  authority  of  the  fame,  that 
after  the  end  of  the  prefent  feffion  of  Par- 
liament, whenever  a  petition,  complaining 

of 
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of  an  undue  eled:Ion  or  return  of  a  member 
or  members  to  ferve  in  Parliament,  fliall 
be  prefented  to  the  Houfe  of  Commons,  a 
day  and  hour  fliall,  by  the  faid  Houfe,  be 
appointed  for  taking  the  fame  into  confider- 
aiion  ;  and  notice  thereof  in  writing  fliall 
be  forthwith  given,  by  the  Speaker,  to 
the  petitioners  and  the  fitting  members,  or 
their  refpedive  agents,  accompanied  with 
an  order  to  them  to  attend  the  Houfe,  at 
the  time  appointed,  by  thenifelves,  their 
counfel,  or  agents. 

2.  Provided  always,  That  no  fuch  petition 
(liall  be  taken  into  confideration  within 
fourteen  days  after  the  appointment  of  the 
Committee  of  Privileges. 

3.  Provided  alfo,  That  the  Honfe  may 
alter  the  day  and  hour  fo  appointed  for 
taking  fuch  petition  into  confideration,  and 
appoint  fome  fubfequent  day  and  hour  for 
the  fame,  as  occafion  fliall  require ;  giving 
to  the  refpe(5live  parties  the  like  notice  of 
fuch  alteration,  and  order  to  attend  on  the 
faid  fubfequent  day  and  hour,  as  afore- 
faid. 

^.  And 
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4.  And  be  it  further  enadted,  That  at 
the  time  appointed  for  taking  fuch  petition 
into  confideration,  and  previous  to  the 
reading  the  order  of  the  day  for  that  pur- 
pofe,  the  ferjeant  at  arms  fliall  be  diredied 
to  go  with  the  mace  to  the  places  adjacent, 
and  require  the  immediate  attendance  of 
the  members  on  the  bufinefs  of  the  Houfe ; 
and  that  after  his  return  the  Houfe  (hall 
be  counted,  and  if  there  be  lefs  than  one 
hundred  members  prefent,  the  order  for 
taking  fuch  petition  into  confideration  fhall 
be  immediately  adjourned  to  a  particular 
hour  on  the  following  day  (Sunday  and 
Chriftmas  day  always  excepted)  j  and  the 
Houfe  fhall  then  adjourn  to  the  faid  day  5 
and  the  proceedings  of  all  Committees,  fub- 
fequent  to  fuch  notice  from  the  faid  fer- 
jeant, fiiall  be  void  :  And,  on  the  faid  fol- 
lowing day,  the  Houfe  (hall  proceed  in  the 
fiime  manner;  and  fo,  from  day  to  day, 
till  there  be  an  attendance  of  one  hundred 
members  at  the  reading  the  order  of  the 
day,  to  take  fuch  petition  into  confider- 
ation, 

*  5»  Anti 
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5.  And  be  it  further  enadled,  That  if 
after  fummoning  the  members,  and  count- 
ing the  Houfe  as  aforefaid,  one  hundred 
members  fliall  be  found  to  be  prefcnt  j  the 
petitioners  by  themfelves,  their  counfel 
or  agents,  and  the  counfel  or  agents  of  the 
fitting  members,  fhali  be  ordered  to  attend 
at  the  bar;  and  then  the  door  of  the  Houfe 
fhall  be  locked,  and  no  member  (hall  be 
fuffered  to  enter  into  or  depart  from  the 
Houfe,  until  the  petitioners,  their  counfel, 
or  agents,  and  the  counfel  or  agents  for  the 
fitting  members,  fhall  be  direded  to  with- 
draw as  herein  after  is  mentioned  :  And 
when  the  door  fhall  be  locked  as  aforefaid, 
the  order  of  the  day  fliall  be  read»  and  the 
names  of  all  the  members  of  the  Houfe, 
written  or  printed  on  diftincft  pieces  of 
parchment  or  paper,  being  all  as  near  as 
may  be  of  equal  fize,  and  rolled  up  in  the 
fame  manner,  (hall  be  put  in  equal  num- 
bers into  fix  bees  or  glares,  to  be  placed 
on  the  tabic  ihr  that  purpofe,  and  fhall 
there   be  fliakcn    together;    and   then  the 

clerk 
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clerk  or  clerk  affiftant  attending  the  Houfc 
fhall  publickly  draw  out  of  the  faid  fix 
boxes  or  dalles  alternately  the  fald  pieces 
of  parchment  or  paper,  and  deliver  the 
fame  to  the  Speaker,  to  be  by  him  read  to 
the  HoLjfe ;  and  fo  fliall  continue  to  do,  un- 
til forty-nine  names  of  the  members  then 
prefent  be  drawn. 

6.  Provided  aUvays,  That  if  the  name 
of  any  member  who  fliall  have  given  his 
vote  at  the  eled:ion  fo  complained  of  as 
aforefaid,  or  who  fliall  be  a  petitioner 
complaining  of  an  undue  eledion  or  re- 
turn, or  againft  whofe  return  a  petition 
fliall  be  then  depending,  or  whofe  return 
fhall  not  have  been  brought  in  fourteen 
days,  fliall  be  drawn  ;  his  name  fliall  be 
fet  afide,  with  the  names  of  thofe  who  are 
abfent  from  the  Houfe. 

7.  Provided  alfo,  That  if  the  name  of 
any  member  of  fixty  years  of  age  or  up- 
wards be  drawn,  he  fliall  be  excufed  from 
ferving  on  thefe  led:  Committee,  to  be  ap- 
pointed as  herein  after  is  mentioned,  if  he 

require 
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require  it,  and  verify  the  caufe  of  fuch  re- 
quifitlori  upon  oath. 

8.  Provided  alfo,  That  if  the  name  of 
any  member  v.'ho  has  ferved  in  fuch  fele(ft 
Committee  during  the  fame  fefiion  be 
drawn,  he  {hall,  if  he  requires  it,  be  ex- 
cufed  from  ferving  again  in  any  fuch  feleit 
Committee,  unlefs  the  Houfe  /hall,  before 
the  day  appointed  for  taking  the  fald  pe- 
tition into  confideraiion,  have  rcfolved, 
that  the  number  of  members  who  have 
not  ferved  on  fuch  feledt  Committee,  in 
the  fame  feilion,  is  infufficient  to  fulfil  the 
purpofes  of  this  adt,  refpe(5ting  the  choice 
of  fuch  feledt  Committee. 

9.  Provided  always,  That  no  member 
who,  after  having  been  appointed  to  ferve 
in  any  fuch  fele^fl  Committee,  fhall,  on 
account  of  inability  or  accident,  have  been 
excufed  from  attending  the  fame  through- 
out, fhall  be  deemed  to  have  ferved  on  any 
fuch  fele6t  Committee. 

10.  And  be  it  further  enadted,  That  if 
any   other   member    fhall   offer   and   verify 

i  upon 
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upon  oath  any  other  excufe,  the  fubftance 
of  the  allegations  fo  verified  upon  oath 
fliall  be  taken  down  by  the  faid  clerk,  in 
order  that  the  fame  may  be  afterwards 
entered  on  the  Journals,  and  the  opinion 
of  the  Houfe  (liall  be  taken  thereon  ;  and 
if  the  Houfe  (hall  refolve,  that  the  faid 
member  is  unable  to  ferve,  or  cannot 
without  great  and  manifeft  detriment  ferve 
in  fuch  feledt  Committee,  he  alfo  fhall  be 
excufed  from  fuch  fervice. 

II.  And  be  it  further  enaded,  That 
inftead  of  the  members  fo  fet  afide  and 
excufed,  the  names  of  other  members  (hall 
be  drawn ;  who  may,  in  like  manner,  be 
let  afide  or  excufed,  and  others  drawn  to 
fupply  their  places,  until  the  whole  num- 
ber of  forty-nine  members,  not  liable  to 
be  fo  fet  ahde  or  excufed,  fliall  be  com- 
plete ;  and  the  petitioners  or  their  agents 
fliall  then  name  one,  and  the  fitting  mem- 
bers, or  their  agents,  another,  from  among 
the  members  then  prefent,  whofe  names 
(hall  not   have  been  drawn,  to  be  added 

to 
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to   thofe  who  fliall  have  been  fo  chofcii 
by  lot. 

12.  Provided  always,  That  either  of  the 
members  fo  nominated  fliall  or  may  be  fet 
afide,  for  any  of  the  fame  caufes'  as  thofe 
chofen  by  lot  j  or  iliall,  if  he  requires  it, 
be  excufed  from  ferving  on  the  faid  feled: 
Committee  ;  and  the  party  who  nominated 
the  member  {o  fet  afide,  or  excufed,  {hall 
nominate  another  in  his  ll:ead,  and  fo  con- 
tinue to  do  as  often  as  the  cafe  (hall  happen, 
until  his  nominee  is  admitted. 

13.  And  be  it  further  enaded,  That  as 
foon  as  the  faid  fortv-nine  members  fliall 
have  been  fo  chofen  by  lot,  and  the  two 
members  to  be  added  thereunto  fhall  have 
been  fo  nominated  as  aforefaid,  the  door 
of  the  Houfe  fhall  be  opened,  and  the 
Houfe  may  proceed  upon  any  other  bufi- 
nefs ;  and  lifts  of  the  forty-nine  members 
fo  chofen  by  lot  fliall  then  be  given  to  the 
petitioners,  their  counfcl  or  agents,  and 
the  counfel  or  agents  for  the  fitting  mem- 
bers,   who   fhall    immediately    withdrav\', 

together 
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together  with  the  clerk   appointed  to  at- 
tend the  faid  feled:   Committee ;    and   the 
■faid  petitioners  and  fitting  members,  their 
counfel  or   agents,   beginning  on  the  part 
of  the  petitioners,    fhall  alternately  ftrike 
off  one  of  the  faid  forty- nine   members, 
until   the    faid    number   fhall    be   reduced 
to   thirteen ;    and    the   faid    clerk,    within 
one   hour   at   fartheft    from   the   time   of 
the  parties  withdrawing  from  the  Houfe, 
fliall  deliver  in  to   the   Houfe   the  names 
of  the    thirteen    members    then    remain- 
ing ;    and  the  faid  thirteen  members,  toge- 
ther with  the  two  members  nominated  as 
aforefaid,  fhall  be  fworn  at  the  table,  well 
and  truly  to  try  the  matter  of  the  petition 
referred  to  them,  and  a   true  judgment  to 
give  according  to  the  evidence  ;    and  fhall 
be  a  feled:  Committee  to  try  and  determine 
the  merits   of  the   return   or  election   ap- 
pointed by  the  Houfe  to  be  that  day  taken 
into  confideration  j    and    the    Houfe   fliall 
order  the  faid  fele6t  Committee  to  meet  at 
a  certain  time  to  be  fixed  by  the  Houfe, 

which 
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which  time  fliall  be  within  twenty-four 
hours  of  the  appointment  of  the  fud  feledt 
Committee,  unlefs  a  Sunday  or  Chriilmas 
day  iliall  intervene  j  and  the  place  of  their 
meeting  and  fitting  fliall  be  fome  conve- 
nient room  or  place  adjacent  to  the  Houfe 
of  Commons  or  Court  of  Rcqucfts,  pro- 
perly prepared  for  that  purpofe. 

14.  Provided  always,  That  on  the  parties 
withdrawing  as  aforefaid,  the  Houfe  fliall 
continue  fitting;  and  the  faid  fifty-one 
rnembers,  fo  chofen  and  nominated,  fliall 
not  depart  the  Houfe,  till  the  time  for  the 
meeting  of  the  faid  felecft  Committee  fliall 
be  fixed. 

15.  Provided  always,  and  be  it  further  enac- 
ted, That  if  upon  the  drawing  out  the  name 
of  any  member  by  lot  as  aforefaid,  the  faid 
petitioners  or  fitting  members,  or  their 
agents,  (hall  declare,  that  fuch  member  is 
intended  to  be  one  of  the  two  nominees  to 
be  nominated  by  them  rcfpedively  ;  and  if 
fuch  member  fliall  confent  to  fuch  nomina- 
tion, the  name  of  fuch  member  fo  drawn 

Vol.  IV.  G  c  by 
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by  lot  (hall  be  fet  afide ;  and,  unlefs  ob- 
jecfled  to  as  aforefaid,  he  (hall  ferve  as  fiich 
nominee,  and  the  name  of  another  member 
{hall  be  drawn  to  fupply  his  place,  to  com- 
plete the  number  of  forty-nine  members  to 
be  drawn  by  lot  j  and  if  the  faid  petitioners 
or  fitting  members,  or  their  agents,  (hall 
not  refpedlively  nominate  a  member  then 
prefent,  who  (hall  be  admitted  according 
to  the  diredions  of  this  adl,  then  the  want 
of  fuch  nomination  (hall  be  fupplied,  by- 
drawing  out,  inftead  thereof,  the  name  of 
one  or  two  members,  as  the  cafe  (hall  re- 
quire ;  who  (hall  be  drawn  by  lot  in  the 
like  manner,  and  fubjedl  to  the  like  objec- 
tions and  excufes,  as  the  other  forty-nine 
members  already  drawn  by  lot,  and  (hall 
be  added  to  the  lifts  of  the  faid  forty~nine 
members,  and  (liall  be  liable  to  be  ftruck 
off  in  the  fame  manner  j  leaving  always  the 
number  of  fifteen  members  in  the  whole, 
and  no  more,  as  a  feled  Committee  for  the 
purpofes  aforefaid. 

j6.  And 
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16.  And,  for  the  greater  difpatch  and  cer- 
tainty in  the  proceeding  herein  before 
defcribed,  be  it  further  enacted.  That  the 
names  of  all  the  members  fo  written  and 
rolled  up  as  herein  before  diredled,  fhall^ 
previous  to  the  day  appointed  for  taking 
any  fuch  petition  into  confideration,  be 
prepared  by  the  faid  clerk  or  clerk  afliflant, 
and  by  him  put  into  a  box  or  parcel  in  the 
prefence  of  the  Speaker,  together  with  an 
atteftation,  figned  by  the  faid  clerk  or  clerk 
afliftant,  purporting,  that  the  names  of  all 
the  members  were  by  him  put  therein  the 

day  of 
in  the  year  which  faid  box   or 

parcel  the  Speaker  fhall  feal  with  his  own 
feal ;  and  to  the  oiitfide  thereof  fhall  annex 
an  atteftation  figned  by  himfelf,  purporting, 
that   the  faid  box  or  parcel   was   on    the 

day  of 
in  the  year  made  up  in  his 

prefence,  in  the  manner  direcfted  by  this 
adt;  and  that  as  foon  as  the  parties  fliall  be 
withdrawn   as    aforefaid,    and    before   the 

C  c  2  Houfc 
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Houfe  iLall  enter  on  any  other  bufinefs,  any 
member  may  require,  that  the  names  of  all 
the  n:embers,  which  remain  undrawn,  (hall 
be  drawn  and  read  aloud  by  the  laid  clerk  or 
clerk  affiftant. 

17.  And  be  it  further  enaifted,  That  the 
faid  feled:  Committee  lliall,  on  their  meet- 
ing, eledt  a  Chairman  from  among  fuch  of 
the  members  thereof  as  fhall  have  been 
chofcn  by  lot;  and  if,  in  the  ele(5tion  of  a 
Chairman,  there  be  an  equal  number  of 
voices,  the  mem.ber  whofe  name  was  firrt: 
drawn  in  the  Houfe  fliall  have  a  cafting 
voice  ;  fo  likewife,  in  cafe  there  fhould  ever 
be  occafion  for  eleifting  a  new  Chairman, 
on  the  death  or  necefTary  abfence  of  the 
Chairman  firfi  elected. 

18.  And  be  it  further  enacted.  That  the 
faid  feled:  Committee  fhall  have  power  to 
fend  for  perfons,  papers  and  records ;  and 
fhall  examine  all  the  witnelTes  who  come 
before  them  upon  oath ;  and  fliali  try  the 
iiieriih  of  the  return,  or  eledion,  or  both; 
and  lliail  determine,  by  a  majority  of  voices, 

of 


APPENDIX.  389 

of  the  faid  feledl  Committee,  whether  the 
petitioners  or  the  fitting  members,  or  either 
of  them,  be  duly  returned  or  eledled,  or 
whether  the  eledion  be  void ;  which  de- 
termination fliall  be  final  between  the  par- 
ties to  all  intents  and  purpofes  :  and  the 
Houfe,  on  being  informed  thereof  by  the 
Chairman  of  the  laid  feled:  Committee,  (hall 
order  the  fame  to  be  entered  in  their  Jour- 
nals, and  give  the  neceflury  directions  for 
confirming  or  altering  the  return,  or  for 
the  ilfuing  a  new  writ  for  a  new  eledion, 
or  for  carrying  the  faid  determination  into 
execution,   as  the  cafe  may  require, 

19.  And  be  it  further  enaded,  That  the 
faid  feled  Committee  fliall  fit  every  day 
(Sunday  and  Chrifimas  day  only  excepted) 
and  lliall  never  adjourn  for  a  longer  time 
than  twenty-four  hours,  unlefs  a  bunday  or 
Chrifimas  day  intervene,  without  leave 
firft  obtained  from  the  Houfe,  upon  mo- 
tion, and  fpecial  caufe  afilgned  for  a  longer 
adjournment  j  and  in  cafe  the  Houfe  fliall 
be  fitting  at  the  time  to  which  the  fai4 
C  c  3  fclcd: 
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feled:  Committee  is  adjourned,  then  the 
bufinefs  of  the  Houfe  fhall  be  ftayed,  and  a 
motion  {hall  be  made  for  a  further  adjourn- 
ment, for  any  time,  to  be  fixed  by  the 
Houfe,  not  exceeding  twenty-four  hours, 
unlefs  a  Sunday  or  Chriftmas  day  intervene. 

20.  And  be  it  further  enacted.  That 
where  the  time  prefcribed  by  this  adl  for 
the  meeting,  fitting,  or  adjournment  of 
the  faid  feledl  Committee,  fhall,  by  the 
intervention  of  a  Sunday  or  Chriftmas  day, 
exceed  twenty-four  hours,  fuch  meeting, 
fitting,  or  adjournment,  fhall  be  within 
twenty-four  hours  from  the  time  of  ap- 
pointing or  fixing  the  fame,  exclufive  of 
fuch  Sunday  or  Chriftmas  day. 

21.  And  be  it  further  enadted,  That  no 
member  of  the  faid  feledl  Committee  fhall 
be  allowed  to  abfent  himfelf  from  the 
fame,  without  leave  obtained  from  the 
Houfe,  or  an  excufe  allowed  by  the  Houfe 
at  the  next  fitting  thereof,  on  fpecial 
caufe  fhewn  and  verified  upon  oath ;  and 
the  faid  feled  Committee  fhall  never  fit, 

until 
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until  all  the  members  to  whom  fuch  leave 
has  not  been  granted,  nor  excufe  allowed, 
are  met ;  and  in  cafe  they  (liall  not  all 
meet  within  one  hour  after  the  time  to 
which  the  faid  feledl  Committee  (liall 
have  been  adjourned,  a  farther  adjourn- 
ment (hall  be  made  in  the  manner  as  be- 
fore dire(fled,  and  reported,  with  the  caufe 
thereof,  to  the  Houfe. 

22.  And  be  it  further  ena(fled,  That  the 
Chairman  of  the  faid  felecft  Committee 
fhall,  at  the  next  meeting  of  the  Houfe, 
always  report  the  name  of  every  member 
thereof  who  (liall  have  been  abfent  there- 
from without  fuch  leave  or  excufe  as  a- 
forefaid  ;  and  fuch  member  fliall  be  di- 
reded  to  attend  the  Houfe  at  the  next 
fitting  thereof,  and  (liall  then  be  ordered 
to  be  taken  into  the  cuftody  of  the  fer- 
jeant  at  arms  attending  the  Houfe,  for 
fuch  negled:  of  his  duty,  and  otherwife 
punifhed  or  ccnfured  at  the  difcretion  of 
the  Houfe  ;  unlefs  it  (hall  appear  to  the 
Houfe,  by  fa(^s  fpecially  ftated  and  veri- 
C  c  4  fled 
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fied  upon  oath,  that  fuch  member  was,  by 
a  fudden  accident,  or  by  neceffity,  pre- 
vented from  attending  the  faid  felect  Com- 
mittee. 

23.  And  be  it  further  enaded,  that  if 
more  than  two  members  of  the  faid  feledt 
Committee  (lidll  on  any  account  be  ab- 
fent  therefrom,  the  faid  feled:  Committee; 
fliall  adjourn  in  the  manner  herein  before 
dire(fled  j  and  fo  from  time  to  time,  until 
thirteen  members  are  aifembled. 

24.  And  be  it  further  enaded.  That  in 
eafe  the  number  of  members  able  to  at- 
tend the  faid  feled:  Committee  {hall,  by 
death  or  otherwife,  be  unavoidably  re- 
duced to  lefs  than  thirteen,  and  (hall  fo 
continue  for  the  fpace  of  three  fitting 
days,  the  faid  feled;  Committee  fhall  be 
dilTolved,  and  another  chofen  to  try  and 
determine  the  matter  of  fiich  petition  iri 
manner  aforefaid ;  and  all  the  proceed- 
ings  of  the  faid  former  fcledl  Committee 
fhall  be  void  and  of  no  effect. 

*  25.  Anc^ 
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25.  And  be  It  further  enabled.  That  if 
the  faid  felec5l  Committee  (hall  come  to 
any  refolution  other  than  the  determination 
above  mentioned,  they  fliall,  if  they  think 
proper,  report  the  fame  to  the  Houfe  for 
their  opinion,  at  the  fame  time  that  the 
Chairman  of  the  faid  feledl  Committee  fliail 
inform  the  Houfe  of  fuch  determination  ; 
and  the  Houfe  may  conhrm  or  difagrec 
with  fuch  refolution,  and  make  fuch  orders 
thereon,  as  to  them  {hall,  feem  proper. 

26.  Provided  always,  That  If  any  perlbn 
fummoned  by  the  faid  fele(ft  Committee 
(hall  difobey  fuch  fummonsj  or  if  any  wit- 
nefs  before  fuch  feledl  Committee  fhall 
prevaricate,  or  (hall  otherwife  misbehave  in 
giving,  or  refufing  to  give  evidence  j  the 
Chairman  of  the  faid  feledt  Committee,  by 
their  dired:ion,  may  at  any  time,  during 
the  courfe  of  their  proceedings,  report  the 
fame  to  the  Houfe,  for  the  interpofitlon  of 
their  authority  or  cenfure,  as  the  cafe  fliall 
require. 

27.  And 


394  APPENDIX. 

'27.  And  be  it  further  cnadled,  That 
whenever  the  faid  feledl  Committee  fhall 
think  it  neceffary  to  deliberate  amongft 
themfelves,  upon  any  queftion  which  (hall 
arife  in  the  courfe  of  the  trial,  or  upon  the 
determination  thereof,  or  upon  any  refolu- 
tion  concerning  the  matter  of  the  petition 
referred  to  them  as  aforefaid  j  as  foon  as  the 
faid  felect  Committee  (hall  have  heard  the 
evidence  and  counfel  on  both  fides  relative 
thereunto,-  the  room  or  place  vt'here  they 
fhall  fit  fliall  be  cleared,  if  they  (hail  think 
proper,  while  the  members  of  the  faid 
feleft  Committee  confider  thereof  5  and  all 
fuch  queflions,  as  well  as  fuch  determina- 
tion and  all  other  refolutions,  (hall  be  by 
a  majority  of  voices  -,  and  if  the  voices  fliall 
be  equal,  the  Chairman  fhall  have  a  carting 
voice. 

28.  Provided  always,  That  no  fuch  de- 
termination as  aforefaid  fhall  be  made,  nor 
any  queflion  be  propofed,  unlefs  thirteen 
members  fliall  be  prefent ;  and  no  member 
(hall  have  a  vote  on  fuch  determination,  or 

any 


APPENDIX.  3^5 

any  other  queftlon  or  refolutlon,  \vho  has 
not  attended  during  every  fitting  of  the  faid 
fcledt  Committee. 

29.  And  be  it  further  enafled,  That  the 
oaths  by  this  a(ft  diredted  to  be  taken  in  the 
Houfe,  fhall  be  adminiftered  by  the  faid 
clerk  or  clerk  affiftant,  in  the  fame  manner 
as  the  oaths  of  allegiance  and  fupremacy 
are  adminiflered  in  the  Houfe  of  Commons; 
and  that  the  oaths  by  this  adt  direded  to  be 
taken  before  the  faid  feled:  Committee,  (hall 
be  adminiftered  by  the  clerk  attending  the 
faid  feledt  Committee ;  and  that  all  per- 
fons  who  fliall  be  guilty  of  wilful  and 
corrupt  perjury  in  any  evidence  which 
they  fhall  give  before  the  Houfe,  or  the 
faid  feled  Committee,  in  confequence  of 
the  oath  which  they  (hall  have  taken  by 
the  diredtion  of  this  adt,  (hall,  on  convidion 
thereof,  incur  and  fuffer  the  like  pains  and 
penalties  to  which  any  other  perfon,  con- 
vidled  of  wilful  and  corrupt  perjury,  is 
liable  by  the  laws  and  flatutes  of  this 
realm. 

30.  And 
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30.  And  be  it  further  enaded,  That 
this  A6t  fhall  continue  in  force  feven  years, 
and  till  the  end  of  the  fefljon  of  ParHament 
next  after  the  expiratioif  of  the  faid  feven 
years,  and  no  longer. 


Statute  u  George  III.   Cap,  42. 

An  A5i  to  explain  and  amend  an  A5i^  7?iade 
in  the  lajl  SeJJion  of  Parliament,  intituled, 
j^n  AB  to  regulate  the  Trials  of  contro- 
verted EleSiions,  or  Returns ,  of  Members 
foferve  in  Parliament, 

i.T^THEREAS  an  ad:  was  pafTed  in 
the  laft  feffion  of  Parliament,  in- 
tituled. An  ad:  to  regulate  the  trials  of 
controverted  eledlions,  or  returns  of  mem- 
bers to  ferve  in  Parliament :  And  whereas 
further  provifions  may  be  necelTary  to  pre- 
vent all  obftrudtions  and  difficulties,  which 
in  certain  cafes  may  arife  in  the  execution 
of  the  faid  ad  j  be  it  therefore  enaded  by 
the  King's  mofl  excellent  Majefty,  by  and 

with 
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with  the  advice  and  confent  of  the  Lords 
fpiritual  and  temporal,  and  Commons,  in 
this  prefent  Parliament  aflcmbled,  and  by 
the  authority  of  the  fame,  That  from  and 
after  the  paiTing  of  this  a<n",  if  feveral 
parties,  on  diftindt  intcrefts  or  grounds  of 
complaint,  fhall  prefent  feparate  petitions, 
complaining  of  an  undue  decision,  or  return 
of  a  member  or  members  to  ferve  in  Par- 
liament, the  fame  notices  and  orders  fhall 
be  given  to  all  luch  parties,  or  their  re- 
fpedlive  agents,  as  by  the  faid  ad:  are 
direded  to  be  given  to  the  fitting  members, 
or  the  petitioners  therein  mentioned,  or 
their  refpe(5tive  agents. 

2.  And  be  it  further  enacted,  That  the 
claufe  in  the  faid  adl  which  provides,  that 
no  petition  fliall  be  taken  into  confideration 
within  fourteen  days  after  the  appoint- 
ment of  the  Committee  of  privileges,  be 
repealed  ;  and  that  from  henceforth  no  pe- 
tition, complaining  of  an  undue  eledion, 
or  return  of  a  member  or  members  to  fcrve 
in  Parliament,  fliall  be  taken  into  confider- 
ation 
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ation  within  fourteen  days  after  the  cotb- 
mencement  of  the  feffion  of  Parliament  in 
which  it  is  prefented,  nor  within  four- 
teen days  after  the  return  to  which  it 
relates,  (hall  be  brought  into  the  office  of 
the  clerk  of  the  Crown. 

3.  And  be  it  further  enabled,  That  if 
at  the  time  of  drawing  by  lot  the  names 
of  the  members,  in  manner  prefcribed  by 
the  fald  ad,  the  number  of  forty- nine 
members,  not  fet  afide  nor  excufed,  cannot 
be  compleated,  the  Houfe  fhall  proceed 
in  the  manner  they  are  dired:ed  by  the  faid 
acH:  to  proceed,  in  cafe  there  be  lefs  than 
one  hundred  members  prefent  at  the  time 
therein  prefcribed  for  counting  the  Houfe ; 
and  fo,  from  day  to  day,  as  often  as  the 
cafe  fhall  happen. 

4.  And  be  it  further  enabled,  That  on 
the  day  appointed  for  taking  any  petition, 
complaining  of  an  undue  eledtion,  or  re- 
turn of  a  member  or  members  to  ferve  in 
Parliament,  into  confideration,  the  Houfe 
ihall  not  proceed   to  any    other   bufinefs 

what- 
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whatfoever,  except  the  fwearing  of  mem- 
bers, previous  to  the  reading  of  the  order 
of  the  day  for  that  purpofe. 

5'.  And  be  it  further  enadled,  That  if 
the  felcift  Committee  fhall  have  occafion 
to  apply  or  report  to  the  Houfe,  in  relation 
to  adjournment  of  the  faid  feledt  Com- 
mittee, the  abfence  of  the  members  there- 
of, or  the  non-attendance  or  mifbehaviour 
of  witnedes  fummoned  to  appear,  or  ap- 
pearing before  them,  and  the  Houfe  Ihall 
be  then  adjourned  for  more  than  three 
days,  the  faid  feledt  Committee  may  alfo 
adjourn  to  the  day  appointed  for  the  meet- 
ing of  the  Houfe. 

6.  And  be  it  further  enabled,  That  if  on 
a  complaint  by  petition  of  an  undue  elec- 
tion or  return,  there  fliall  be  more  than 
two  parties  before  the  Houfe,  on  diftindt 
intereft,  or  complaining  or  complained  of 
upon  different  grounds,  whofe  right  to  be 
eleded  or  returned  may  be  affedted  by  the 
determination  of  the  faid  feled  Committee, 
each  of  the  faid  parties  fliall  fucceflively 

ftrikc 
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Jftrike  ofF  a  member  from  the  forty-nine 
members  to  be  chofen  by  lot,    until  the 
faid  number  be  reduced  to  thirteen,  in  the 
fame  manner  as  by  the  faid  a(ft  is  diredled 
for  the  ftriking  off  a   member  alternately 
by  the  parties  therein  mentioned ;    and  the 
lifts  of  the  forty-nine  members  chofen  by 
lot  Hiall,  for  this  purpofe,  be  given  to  all 
the  faid  parties,  and   the  order  in  which 
the  faid  parties  fliall  fo  ftrike  off  the  faid 
members  fliall  be  determined  by  lot  after 
they  are  withdrawn  from   the   bar,  and  in 
fuch  cafe,  neither  of  the  faid  parties  (there 
being  more  than  two)  ihall  be  permitted  to 
name  a  member  to  be  added  to  the  mem- 
bers fo  drawn  by  lot  as  aforefaid ;    but  that 
as  foon  as  the  lift  of  thirteen  members  (hall 
be  returned  by  the  parties  to  the  Houfe, 
fuch  thirteen  members  fliall  immediately 
withdraw,  and  fliall  by  themfelves  chufe 
two  members  then  prefent  in  the  Houfe, 
whofe  names  fhall  not  have  been  drawn, 
to  be  added  to  the  faid  thirteen  members ; 
and  fliall,  within  one  hour  from  the  time 

of 
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of  their  withdrawing,  report  the  names 
of  fuch  two  members  to  the  Houfej  which 
two  members  fliall  be  hable  to  be  fet  alids 
on  the  like  obje6lions,  for  which  nomi- 
nees may  be  fet  afide  by  virtue  of  the  faid 
2(ft :  And  in  cafe  fuch  two  members,  or 
cither  of  them,  (hall  be  fet  afide  for  any 
of  the  caufes  atbrefaid,  then  the  faid 
thirteen  members  fhall  chufe  one  or  two 
other  members,  as  the  cafe  fhall  require, 
until  two  members  are  chofen,  again  ft 
whom  none  of  the  objections  to  nominees 
mentioned  in  the  faid  aft  fliall  be  taken 
and  allowed;  and  that  the  names  of  fuch 
two  members  fiiall  be  then  added  to  the 
faid  lifl  of  thirteen  members  ;  and  all  the 
faid  fifteen  members  fhall  be  fworn  at  the 
table,  and  they  fliall  be  the  felefl  Com- 
mittee appointed  for  the  purnofes  expreffed 
in  this  and  the  faid  former  afl. 

7.  And  be  it  further  enacted,  That 
where  the  faid  nominees  arc  bv  this  adt 
directed  to  be  named  by  the  faid  thirteen 
members,  no  member   prefertt  at  the  time 
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of  the  ballot  (liall  depart  from  the  Houfe 
until  the  time  for  the  meeting  of  the  faid 
fele(fl  Committee  (hall  be  fixed. 


Statute  14  George  Ilf.  Cap.  15. 

An  AB  for  making  perpetual  Two  ASls, 
pojfed  in  the  Tenth  and  Eleventh  Tears 
of  the  Reign  of  His  prcfent  Majejly^  for 
regulating  the  Trials  of  controverted 
Eleulions^  or  Returns ^  of  Members  toferve 
in  Parliament, 

i.\yHEREAS  an  a6l  pafTed  in  the 
tenth  year  of  the  reign  of  his  pre- 
fent  Majefly,  intituled.  An  adt  to  regulate 
the  Trials  of  controverted  Ele6lions,  or 
Returns  of  Members  to  ferve  in  Parliament, 
which  acft  was  made  to  continue  for  a  li- 
nuted  time  only  :  And  whereas  another 
act  pafled  in  the  eleventh  year  of  the 
reign  of  his  faid  Majefty,  intituled.  An  atft 
%o  explain  and  amend  an  adl,  made  in  the 
4  laft 
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laft  feffion  of  Parliament,  intituled,  An 
ac5l  to  regulate  the  Trials  of  controverted 
Elections,  or  Returns  of  Members  to  ferve 
in  Parliament :  And  whereas  the  provi- 
fions  of  the  faid  recited  acfts  are  well 
adapted  to  procure  to  the  Commons  of  this 
realm  a  free  and  impartial  trial  of  contro- 
verted eledions  of  members  to  ferve  in 
Parliament,  and  have  been  found,  by  ex- 
perience, to  be  pradticable  and  beneficial: 
May  it  therefore  pleafe  your  Majefly  that  it 
may  be  enafted;  and  be  it  ena(5led  by  the 
King'f;  mod:  excellent  Majelty,  by  and  with 
the  advice  and  confent  of  the  Lords  fpiritual 
and  temporal,  and  Commons,  in  this  pre- 
fent  Parliament  aflembled,  and  by  the 
authority  of  the  fame,  That  the  fjid  recited 
a6i:s,  pafled  in  the  tenth  and  eleventh  years 
of  his  prefent  Majefty,  fliall  be,  and  are 
hereby  made,  perpetual. 
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A. 

rBIXGDO^f,  the  cafe  of  the  HierifF  of,  io 
^775^  92»  93-  »<^2,  103.  n2.  126.  J3Q. 
148. 

yJbingdon-Court,  a  manor  in  the  borough  of  Crick- 
lade,  fubordinate  to  the  manor  of  CricklaJe,   19. 

/fccejpiryy  not  to  he  tried,  in  general,  before  the  prin- 
cipal is  convifled,  344,  345.  367.  Exceptions 
to  this  rule.  Ibid. 

JJjudications,  in  Scotland,  after  the  expiration  of  the 
legal  revcrfion,  give  a  right  to  vote,    195.    19S. 

Alford^  Mr.  Edward,  made  a  (herifF  to  prevent  his 
being  chofen  to  Parliament,   102. 

Alle%auoKs^    in   petitions,  queftioiis- concerning  them, 

53»  5+-     H3.  to  h8. 
j1mba£cd:rs^  though  abfcnt  in  foreign  countries,  are 

eligible  to  Parliament,   114. 
Afpryfmgi,  in   Scotland,    after   the   expiration  of  the 

legal  rtverfion,  give  a  r'ght  to  vote,  195.    i(;8. 
Jrmjiror.g^   William,   nlolved,  by  'he  Houfe,   jo  have 

been  guilty  of  fubot Million  of  perjury,   337.     Order 

for  the  Attorney  G<  ncral   to  profecute   him,    3^7, 

338.     That  order  dif  barged,  365, 

D  d  3  4f,.^ 
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JJftgnat'ton^  a  fort  of  conveyance  in  Scotland,  form  of 
one,  254.,  to  258. 

jSUomey  General,  obfervation  on  the  order  a^ainft  his 
ferving  in  Parliament,  ic6,  107.  Information 
ex  officio  filed  by,  againft  the  four  candidates  for 
Hiiidon,  285.  Diftinftion  between  ex  officio  infor- 
mations and  thofe  granted  by  the  court  of  King's 
Bench,  289, 

B. 

JB^-illie.,  of  a  fuperior,  in  Scotland,  the  manner  of  his 
di'i  ering  feizin,  209,  210. 

Bartly^  Sir  John  de,  his  fon's  cafe  as  flberifF  and 
member  of  Parliament,    114,   115. 

Bathur/i,  Chailes,  Efq;  cafe  of,  as  ftierifF  of  York- 
fhire,   12  ^ 

Beckford.  Richard,  Efq;  acquitted  on  the  information 
againlt  hinn  for  bribery,  286.  A  candidate  on  the 
new  eledlion  for  Kindon,  295.  His  petition  com- 
plaining that  Mr.  Smith  was  unduly  elected  on 
that  (ccafion,  295-  29':). 

Btnnet^  W''iiam,  refolved,  by  the  Houfe,  to  have 
been  guilty  of  fubornation  of  perjury  at  the  laft 
election  for  Shaftefbury,  336.  Order  for  the 
Attorney  Gene  al  to  prcfecute  him,  3^7,  338. 
That  order  difcharged,   365. 

Berkjh'irey  cafe  of  the  IherifF  uf,   in  1775,   125. 

Btveriey.  cafe  of,  in  1727*  gave  rife  to  the  ftatute 
againft  bribery,  291,  292. 

^/7/i,  depending  m  Parliament  at  the  end  of  a  feffion, 
fall  of  courfe  10  the  ground,   279. 

Blackjhne,  Sir  William  his  opinion  of  the  cafe  of  Sir 
Edward  Coke  as  fherift"  of  Buckinghamfhire,  119. 
That  flieriffs  are  eligible  out  of  their  jurifditiions, 
128.  135>i3^-  His  account  of  the  ftatute  of  Eliz. 
igainft    perjury,   and  fubornation  of  perjury,  368, 


369- 


BrifloMy 


INDEX. 

Bojhtiy  cafe  of,  in  1628,  81. 

Brentotiy    Owen  Salulbury,  Efq;    one  of  the  fating 

members  in  the   fecond   cafe   of  Ivelchcftcr,   166. 

Determined  to  be  duly  eleiled,   173. 
Bribery,  queftion,  whether   the  words  "  other  undufy 

corrupt,    and  illegal  pra£liceSy'  contain   a   fufficietit 

allegMtion  of  this  offence,  to  entitle  the  petitioner 

to  give  evidence   of  it,   53,    to   55.      Determined 

that  they    do,  55.     Vide    Di/abilitieSy    Information, 

Oath. 
Brijiolj  when  made  a  county  corporate,  156.     The 

members   for,    called  *•*■  militcs  it   bwgenJeSy*    in   a 

return  of  14  Hen.  IV.   157. 
Brodie    and    others,     cafe    of  Gordon    of    Hallhead 

againft,   236,  to  238. 
Brown,   Richard,  Efq;  one  of  the  petitioners   in  the 

fecond  cafe  of  Ivelchelter,   166.     Determined  not 

duly  elected,    173. 
Burgage  tenure  boroughs,   58.   60.   6^. 
Buckinghamjhire,    cafe  of  the  fherilr  of,    in    1625-6, 

118,  119. 

c, 

Cfllaii  had  a  writ  to  return  members  to  Parliament 
in  the  reign  of  Men.  Vlll.  iii.  Claufe  of  Noluwus 
omitted  therein,  I/'id. 

Calthorpc,  James,  Efq;  acquitted  on  the  information 
againil  him  for  bribery,   286. 

Cambridgejhire,  cafe  of  the  flieriff  of,  in  34  and  35 
Hen.  VIII.  115,  157,  158.  Curious  itatute  of 
that  year  relative  to  the  knights  of  the  (lure  for 
this  county.  Ibid. 

Campbell,  Archibald,  Efq;  cafe  of  John  Stirling, 
Efq;   againft,  233.  245. 

Certificates  oi pijupers,  when  introduced,  82.  Certifi- 
cate men  cannot  vote  at  Taunton,  Uid. 

D  d  4  Chal' 


INDEX. 

Chalmers,  cafe  of  Douglas  of  Douglas  againfV,  237, 
238. 

Charter^  a  ftatute  may  be  in  the  form  of,  154,  155. 
One  from  a  fuperior,  in  Scotland,  muft  contain  a 
precept  of  feizin,  209,  210.  Queftion,  whether 
a  difpenfation,  in  a  charter,  from  the  neceflity  cf 
giving  feparate  feizin  of  difcontiguoui  lands  is 
valid,   264. 

Chelwcrth,  the  tything  of,  contiguous  to  the  borough 
of  Cricklade,  24.   35. 

Chejier,  the  (herifFof,  is  to  take  the  ancient  oath,  but 
with  the  claufe  concerning  refidence  omitted,   132, 

153- 
Child^  Mr.  cafe  of,  as  fheriff  of  Warwickfliire,  124, 

125.   128. 

Chynesy  Lady,  the  cafe  of  Hilton  againft,  238, 

Cinque  Ports,  the  claufe  of  nolumus  omitted,  at  firf?^, 
in  the  writs  to  them,   109. 

Clackmannanflnre,  obfervation  on  the  cafe  of,  220, 
221.  241. 

Clans,  in  the  Highlands  of  Scotland,  in  a  manner 
aboli filed,  204. 

Cike,  Sir  Edward,  the  cafe  of,  as  fhcrifF  of  Bucking- 
hamfliire,  102,  103.  118,  IT9.  127.  137,  138. 
Entry  concerning  it  in  the  Journals,  16c,  161. 
His  opinion,  that  46  Edvv.  III.  is  not  a  f^atutc, 
104.  Or  that  it  is  repealed  by  two  fubfequent  ails, 
96.  107.  His  inaccuracy  as  an  antiquarian, 
162. 

Committee,  the  day  for  ballotting  for  one  adjourned, 
the  Houfe  not  being  complete,  2.  Obfervations  on 
the  authority  which  the  decifiuns  of  Committees 
on  the  right  of  eieciion  in  maiden  boroughs  ought 
to  have,  ySj.toSc.  Doctrine  of  the  Committees 
of  ekftion  in  the  reigns  of  Jac.  I.  and  Car.  J.  con- 
cerning the  right  of  e]e£{ioiJ  by  prefcription,  8r. 

Ccmmijftoner  of  the  (hire,  the  name  given  to  members 
for  counties  in  Scotland,  203.  219. 

Conmor^ 


INDEX. 

Ccnimon  recoveries  not  be  invalidated,  though  con- 
trived to  evade  an  a£t  of  Parliament,   141. 

Commons^  forty  members  neceirary  to  conflitute  a  Houfe 
of,  170.  282.  Q^ieftion  concerning  their  jurifdic- 
tion  with  regard  to  the  votes  of  freeholders  in  Scot- 
land, 220,  221. 

Copyholders^  of  houfes  In  Cricklade,  have  a  right  to 
vote  there,  65. 

Cornwall^  cafe  of  the  fherifFof  in  1597,  1j6. 

Corrupt  pradiciSy  alleged  in  a  petition,  entitle  the  pe- 
titioner to  j^ive  evidence  of  bribery,  55. 

Csuntiei  corpoiate,  obfervations  on  the  right  of  free- 
holders to  vote  there,  82,   83. 

Courts  vide  Freeholders,  King's  Trench,  S^JJlon. 

Covert,  Sir  Walter,  the  cafe  of,  as  flicriff  of  SuITex, 
116.   159. 

Craig,  his  dcf^rine  concerning  wadfets,  230. 

■Cricklade,  the  fecond  case  of,  3,  to  83.  Agreement 
relative  to  the  right  of  elejSlion  theie  in  1689,  12, 
13;  in  1695-6,  13;  in  1685,  78.  Right  of  elec- 
tion there,  14,  15.  Rcfolution  of  the  Committee 
.  on  the  right  of  elecftion  there,  65,  66.  Conftitu- 
tion  of  the  borough  of  Cricklade,  19,  20.  Quef- 
tion  concerning  its  boundaries,  15,  16.  20,  1037. 
5^»  57*  59»  ^^-  Determination  thereof  by  the 
^.'ommittee,  t6.  Qiieftion  whether  new,  or  only  an- 
ciitit  houfes  give  a  right  to  vote  there,  15,  16. 
37,  to  42.  57,  58.  60,  61.  63,64.  Determina- 
tion thereof  by  the  Committee,  65.  Qiieflioii  con- 
cerning the  kind  of  Icafcs  which  give  a  right  to  vote 
there,  15,  16.  Determination  thereof  by  the  Com- 
mittee, 65.  Qvitflion  concerning  the  refidence  nc- 
cefTary  to  vote  there,  15,  16.  45,  1052.  58,  59. 
61,  to  63,  64,  65.  Determination  theicof  by  the 
Committee,  65,  65.  Cricklade  once  a  populous 
and  extenfive  place,  40.     Cafe  of  in  1685,   78. 

Croke,  Mr.  cafe  of,  as  IhurifF  of  OxforJlhire,  121. 
161,   162. 

Cunning" 


INDEX. 

Cunninghtm,    cafe   of  Galbraith    againfl,    232,    233. 

245. 
Cupa>\,  the  county  town  of  the  Oiire  of  Fife  in  Scot- 

Jand,   179. 

D. 

Dallas^  the  form  of  a  proper  wadfet  in  his  book  of 
Styles,  208. 

Dalrympk^  Hugh,  Efq;  of  Foidell,  the  cafe  of,  i8r, 
to  250.  Decifion  of  the  Committee  upon  it.  259, 
260.  A  queftion  agitated  in  the  court  of  feflion 
with  regard  to  it,  261,  to  263. 

Daltcfiy  the  fherifF's  oath  in  this  author  different 
from  that  in  the  Regiftcr,  151, 

Debtor  and  creditor,  queftion  whether  neceflary  to 
conftitute  a  wadfet,  206,  to  209.  227,  to  230. 
242,  244. 

Declaration^  in  an  a<5tion  of  trefpafs,  words  of  courfe 
in,  54. 

Deed,  if  one  is  produced  at  a  poll  to  fubftantiate  a 
vote,  it  muft  alfo  be  produced  before  the  Commit- 
tee to  fubftantiate  fuch  vote,  72.  The  execution 
of  a  deed  may  be  proved  by  a  vvitneCs  who  did 
not  fubfcribe  the  deed  at  the  time  of  the  execution, 
72  to  75. 

Derby/hire,  cafe  of  the  fiieriff  of,  in  1601,  117;  in 
1710,  123. 

Determinations^  (laft)  of  tbe  Houfe  of  Commons,  rca- 
fon  why  they  were  made  final,  79.  Ought  regu- 
larly to  be  read  in  all  cafes,  91,  92.  Determina- 
tions of  Committees  relative  to  maiden  borough?. 
Vide  Com7nittee. 

Dewar,  John,  Efq;  petitioner  in  the  fecond  cafe  of 
Cricklade  during  the  lirft  fefTion,  4.  Renews 
his  petition  in  the  fecond  feflion,  ibid.  Does 
rot  appear,  byhimfelf,  or  any  counfel  or  agent,  or\ 
the  day  appointed  for   taking  his  petition  and  two 

petitions 


INDEX. 

petitions  of  the  voters  into  confidcratioo,  4,  5. 
Proceedings  in  the  Houfe  thereupon,  5,  to  7.  The 
Committee  not  fworn  to  try  his  petition,  7.  De- 
termined to  be  duly  clcfted,   77. 

D'EutSy  Sir  Simonds,  his  opinion  that  fherifFs  are 
only  ineligible  within  their  own  bailiwicks,  loi. 
His  obferv  ations  en  the  cafe  of  Sir  A.  Nowell,  and 
St.  Paul,   1 1  7. 

DijabiliiieSy   vidi  Incapacities. 

Dijp'fition,  a  fpecies  of  conveyance  in  the  law  of 
Scotland,  form  of  one,    186,  to  193. 

Douglas  of  Douglas,  cafe  of,   againft  Chalmers,  237, 

23«. 
Dimbartonjhtre^  cafe  of,  in  1724  5,  241,  242,  249. 
Durha/n  county y   cafe  of  the  hereditary  flierifF  or'',  in 

1614,   103.    J18. 
Dymock.  Sir  Edward,  the  cafe  of,  as  (heriff  of  Lin^ 

colnftiire,  115. 


E. 

EleSiion^  the  right  of,  in  a  maiden  borough,  never 
brought  in  qucflion  before  the  new  judicature  till 
the  lecond  cafe  of  Ciicklade,  18.  80.  Obferva- 
tions  on  the  right  of  election  by  prefcription  8c, 
to  83.  On  the  authority  of  the  decifions  of  Com- 
mittees relative  to  maiden  boroughs,  78.  to  80. 
Hiftory  of  the  judicature  for  deciding  on  matters 
of  eledion  in  Scotland,   219,  220. 

E/eSiion-mt.etiDg  for  the  county  of  Fife,  account  of 
the  proceedings  there,  180,  to  185.  251,  to  253. 
ndc  F^i- holders. 

EU^orsy  vide  roters. 

Eligibiltiyy  of  fherifF?,  queftion  concerning,  92,  to 
J43.     Vtde  Sheriff, 

Elliot^ 
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Elliot,  Sir  John,  a  joint  information  againft  him  and 
others^  in  the  Star-chamber,  163.  Information 
againft  him  in  the  King's  Bench,  ibid. 

Evidence^  queftions  of,  67,  to  76.  Queftion  if  pa- 
role evidence  of  a  poll  may  be  given  without 
proving  the  poll  to  have  been  loft,  67,  68.  Held 
that  it  may,  68.  Parole  evidence  of  a  deed  not 
fufRcient,  nor  admiffible  to  fubftantiate  a  vote,  un- 
lefs  the  deed  be  unduly  withheld,  or  loft,  70. 
Queftion  whether  the  Houfe  of  Commons  ought 
to  order  profecutions,  in  confequence  of  the  reports 
of  Committees,  without  hearing;  evidence  for  and 
againft  the  charge  at  their  own  bar,  307,  to  309. 


F. 

Feudal  law,  the  forms  of,;ftill  obferved  ia  the  con» 
veyance  of  lands  in  Scotland,  212. 

//"<?;•,  who,  in  the  law  of  Scotland,  237. 

Fifei  CASE  of  the  county  of,  179,  to  265.  Obfer- 
vations  on  the  votes  carved  out  of  Lord  Fife's  ef- 
tate,  239,  240.  245. 

Fine,  of  2000  marks,  impofed  by  the  court  of  Star- 
cham.ber  on  Walter  Longe  for  not  refiding  in  his 
county  when  flieriff",  120.  163,  164..  Of  leoo 
merks  impoled  by  the  court  of  King's  Bench,  on 
Mr.  Smith  and  Mr.  Hollis,  for  bribery,  292.  Of 
40  / ,  part  of  the  punifhment  for  perjury,  under  the 
Itatute  of  Eiiz.  346.  Of  20/.,  part  of  the  punifh- 
tnent  for  fubornaiJon  of  perjury,  under  the  fame 
ftatute,  ibid. 

■Fleetwood^  Sir  William,  made  a  fheriff  to  prevent  his 
being  chofen  to  Parliament,   102. 

Fleming,,  John,  Efq;  fitting  member  in  the  cafe  of 
Southampton,  86.  Determined  to  be  duly  eleded, 
149. 

Frecbevillct 
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FrechevUh^  Peter,  Efq;  cafe  of  as  knight  of  the  (hire 

for  Derby,  117. 
freeholdc-rs  of  houf:5  in  Cricklide  have  a  right  to 
vote  there,  65,  66.  Qi^iertion  whether  freeholders 
who  were  prcfait  at  the  cledtion-meeting  can  talce 
an  obief^ion  in  the  court  of  feflion  to  a  voter's  title, 
which  was  not  taken  at  the  meeting,  222,  223. 
264,  265.  Freeholders  court  in  Scotland,  their 
jurifditflion  concerniio;  the  right  of  votmg  tor 
counties  eftablifhed  in  1681,  219.  15  days  notic6 
muft  be  given  of  any  complaint  againft  proceed- 
ings there,  223. 


G. 

Galhraithy  cafe  of,  againft  Cunningl.am,  232,  233. 
24-5. 

Gozd,  John,  refoK'cJ,  by  the  Houfe,  to  have  been 
guilty  of  fubornation  of  perjury  at  the  laft  elec- 
tion for  Shaftefbiiry,  336.  Order  for  the  Attorney 
General  to  profecute  him,  337,  ZZ^ •  ^^^^  or- 
der difcharged,   365. 

Gordon,  of  Hallhead,  cafe  of,  againft  Brodie,  and 
others,  236,  to  238. 

Granty  a  ftntute  may  be  in  the  form  of  one,   154. 

Grecnvilly  Bernard,  the  cafe  of,  as  fhcrifF  of  Corn- 
wall,  116. 


H. 

Hamiltoriy  James,  cafe  of,  246,  147.  249. 

Hannam^  Thomas,  rclulvcd,  by  the  Houk',  to  have 
been  guilty  of  fubornation  of  perjury  at  the  laft 
election  for  Shaftdbury,  336.  Order  for  the  At- 
torney 


INDEX. 

lorney  General  toprofecute  him,  337,  338.  That 
order  difcharged,  365. 

Harpur,  Mr.  the  cafe  of,  as  IherifF  of  Derbyfliire, 
123. 

Hatcher,  Mr.  the  cafe  of,  as  flieriff  of  Lineolnftiire, 
121,  122,   123.    126.  139. 

Hawkins^  his  opinion  concerning  the  punifliment  for 
inciting  to  perjury,  317,  318.  That  the  accefTary 
cannot  be  tried  before  the  convitSlion  of  the  princi- 
pal,  367. 

Henderjon^  John,  Efq;  petitioner  in  the  cafe  of  Fife, 
178.     Determined  not  duly  elected,   260. 

Heritable  bonds,  now  the  common  fecurity  for  money 
in  Scotland,   202. 

Heydon,  or  Haydon,  cafe  of  the  King  againfl,  289, 
290. 

Hilton,  cafe  of,  againft  Lady  Chynes,  238. 

H'lndon,  SUPPLEMENT  to  the  cafe  of,  271,  to  328. 
Bill  with  regard  to,  brought  in,  273.  Proceed- 
ings thereupon,  273,  to  279.    Thrown  out,  279. 

Hljlor'ians,  their  inaccuracy  with  regard  to  events 
which  turn  on  queftions  of  law,  162. 

Hollis,  Mr.  a  joint  information  againft  him  and 
others,  in  the  Star-chamber,  163.  Information 
againft:  him  in  the  court  of  King's  Bench,  ibid. 

Holiis,  Thomas  Brand,  Efq;  convi6ted  of  bribery  on 
the  information  againft  him,  286.  His  fentence, 
292.     Difcharged   from  the  King's   Bench  prifon, 

293- 
Hotifc  of  Commons  and  Peers.      Vide  Commons,  Peers, 

Hume,  a  miftake  in  his  account  of  the  (herifFs  ap- 
pointed in  the  beginning  of  the  reign  of  Car.  I,  162. 

I. 

Jef cries' czk,  153,   1 54. 

Impignoraiion  of  land,  a  wadfet  defined  to  be,  206. 

Imprifonment 


INDEX. 

Imprlfcnment  for  debt,  not  founded  on  any  ftatute, 
141. 

Incapacities^  introduced  by  the  ftatute  of  2  Geo.  11. 
cap.  24.  are  incurred  on  a  convi(5tion  for  bribery 
at  common  law,  294,  295. 

Infcftment^  feparate,  muft,  by  the  law  of  Scotland,  be 
given  for  difcontiguous  lands,  236.  Vide  Charter. 

Jnforwaticn^  for  bribery  at  common  law,  a  convi£lion 
on  one,  is  followed  by  the  ftatutory  incapacities, 
294,  295.  Copy  of  the  record  of  one,  filed  by 
the  Attorney  General,  agninft  Richard  Smith,  Efq; 
297,  to  328.  Vtde  King's  Bench,   Star  Chamber. 

Injirument  of  feizin  in  Scotland,  what  it  is,  explained, 
210.  Queftion  concerning  a  blunder  in  one,  209, 
10213.  234,  to  240.  To  take  injhuments  in  the 
hands  of  a  perfon,  an  expreflion  in  the  law  of  Scot- 
land, 210. 

Interlocutory  of  the  court  of  feillon,  in  the  cafe  of 
Dalrymple  of  Fordell,  217. 

"Jonesy  inigo,  William,  Elq;  one  of  the  petitioners 
in  the  fecond  cafe  of  Ivelchefter,  166.  Deter- 
mined not  duly  eletSted,  173. 

Ivelchejier,  obfervation  on  the  cafe  of,  82.  The  fe- 
cond CASi  of,  167,  to  175. 


K. 

Kaimes,    Lord,     his    do<flrine    concerning    wadfets, 

244. 
Kingy  cafe  of,    againft   Heydon,    289,    290.     againft 

Mead  and  Pitt,  Ibid. 
King's    Bench,    proceedings    on    informations    there, 

againft    Sir    John    Elliot,    Mr.    Hollis,    and    Mr. 

Valentine,   163.     Judgment  of  this  court  againft 

R.  Smith,   Efq;  and  Th.  Brand  Hollis,   Efq;  292, 

293.     Inftance  where   there  were   five  judges   of 

this  court,  264. 

Knights 


INDEX. 

Kn?ghts  of  the  fliire,  the  dlfqualificafion  of  46  EJw.  Ilf, 
extends  only  to  them,  107.  Have  been  chofen  by 
freeholders  of  40  i.  a  year  fince  the  rei^ii  of* 
Hen.  V^.  ibid. 

L. 

Lawyers^  obfervatlon  on  the  ineligibility  of  by 
46  Edw.  III.  106.  155. 

Leafeholders  of  boufes  for  any  term  not  lefs  than  three 
years,  although  determinable  on  lives,  rtfolved  to 
have  a  right  to  vote  at  Criclclade,  65,  66. 

Lci^h,  Edward,  Efq;  the  cafe  of,  as  iherift  of  Staf- 
fordfhire,   115. 

Lenthall^  Mr,,  reprimanded  by  the  Speaker  for 
having  fpolcen  difrelpedbully  of  the  long  Parlia- 
ment, 372,  373. 

Letters  patent,  a  flatute  may  be  in  the  form  of, 
154. 

LJfe  renter^  what,  in  the  law  of  Scotland,  237. 

LincolnfoWe^  cafe  of  the  fherifF  of,  in  1588  9,  116; 
in  1677.  122,  123. 

Littliton^  Lord  Keeper,  was  counfel  in  the  cafe  of 
vV,  Loiige,  154.  What  he  fays  in  his  report  of 
that  cale,  bis  argument  not  his  opiniony  ibid. 
Inaccuracies  in  that  report,    1^9. 

Livingjloney  cafe  of,  againft  Lord  Napier,  238,  239. 
248. 

LoHajdies^  claufe  againd,  in  the  ancient  flierift's 
oath,  ftiucic  out  on  the  cbjeclion  of  Sir  Edward 
Coke,   152. 

London^  cafe  of,  in  1 774,  168.    171.   174,   175. 

Longe^  Walter,  his  cafe  as  flicrifF  of  Wiltfhire,  103. 
119,  to  121.  138,  139.  Profecution  againft  him 
in  the  ftar  chamber,  119,  to  121.  138.  Fine  of 
2000  merks  impofed  upon  him,  lio,  50CO /. 
voted  him  by  the  Houfe  of  Commons,  as  an  in- 
demnification,  121. 

1  M. 


INDEX. 


M. 

Jtdackenzie^  Sir  George,  his  dcfcription  of  a   wadlet, 

227.   230. 
MocUoJ  of  Cadboll,  cafe  of,  againft  Rufs  of  Prieft- 

hill,  24.8,   249.   264.,  265. 
Magna    ChartOy     faid,    in    the  Prince's    cafe,    to   be 

proved   to  be  an  a2t   of  Parliament,  by  iniplicatic/t^ 

Mayor^  Mr.    the   cafe    of,    as    ftietift    cf    Berlcfhire, 

125. 
Mayciy   and   two   baiJitFs,     the    returning  officer  for 

Southampton,  91. 
Mead  and    Pitt,    cafe    of   the    King    againft,    289, 

290. 
Milvlll^  William,  Efq;    of   Griegfton,    the  cafe  of, 

250,  to   259.     Decttion   of  the  Comn»iitec   upon 

it,  259,  260. 
Alitnben  of  the  Houfe  of  Commons,  40   neccfl'ary  to 

to  make  a  Houfe,    17c.   lit. 
Meref.tidy  Mathew,    refolved,   by  the  FToufe,    to  have 

been   guilty  of  fubornation   of  perjury  at    the   la(t 

elediion    for    Shaftefbury,    337.      Order    for    the 

.\ttornev  General   to    profecute    him,    337,    33S. 

That  order  difcharged,   365. 
AJiliteSt  the  two  membtrs.  for  Briftol  fo  called,   in  an 

ancient  return,  156,   157. 
Alinorsy  many  inftances  cf  their  fitting  in  Parliament, 

although  ineligible  by  law,  136. 
Montagu^    Lord   Charles,    candidate    in   the   cafe    of 

Southampton,  86.     Determined  not  duly  clctf^cd, 

149. 
Month,  in  law,  a  lunar  month,  293. 
Mortimer,    Hans     Wintrop,     Efq;    afiion     brought 

by  him  againft   Mr.  Sykes  for   26  a<Sls  of  bribery, 

366.     A  verdift  in  his  favour  for  ii,cco/.  Hid. 
AiUnro,   of  Culcairn,  cafe  of,  230,  to  232.  245. 

Vol.  IV.  £e  N. 
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N. 


J^apier,  Lord,  cafe  of  Livingftone  againR,  238, 
239.  248. 

Neiv  Shoreham,  the  right  of  eledion  there  altered  bj 
ftatute,  280. 

Nin,  Sir  George,  a  perfon  of  that  name  faid  to  have 
fat  in  Parliament  while  IherifF,  ii6.  159,  No 
fuch  perfon  in  Willis's  lifts,  158. 

Nolumusy  the  words  of  the  claufe  of,  in  the  writ  of 
eledion,  89,  90.  Its  hiftory,  97.  109,  to  112. 
1^0,  131.  160,  161.  Obfervations  on  its  autho- 
rity, 97.  loi.  Ill,  112.  128,  129,  130,  131,  132. 
J35,  136.  140,  141.  Queftion,  whether  the 
omiflion  of  it  in  the  precept  fhall  avoid  an  ele6lion, 
143,  to  147.  Omitted  in  feveral  ancient  writs  for 
Briftol,  the  Cinque  Ports,  and  Calais,  109,  to  in. 
161. 

Norths  Sir  Edward,  the  cafe  of,  as  fherifF  of  Cam- 
bridgefhire,  115.  157,  158. 

Notary  public,  manner  in  which  inftruments  of  feizin, 
in  Scotland,  are  drawn  up  by,  210,  2ii. 

Nowell,  Sir  Andrew,  cafe  of,  as  IherifF  of  Rutland- 
fliire,   116,    117. 

Noxjuell^  Dr.  Thomas,  vote  of  thanks  for  a  fermon 
preached  by  him  on  the  30th  of  January,  1772, 
before  the   Houfe   of  Commons,  369.     expunged 


from  the  votes,  371. 


O. 


Oakley^    Mr.   the  cafe   of,  as  fherifF  of    Shropfliire, 

122. 
Oath  oi  fherifFs,  a  new  one  introduced  for   England, 

152.      Of  truft  and   pofFeffion  in  Scotland,    252. 

Againft  bribery,  258.  Vide  Chefiety  Sheriff,  Wales. 

Occafionalityi 
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Occajionality^   64. 

Ogilvie,    cafe  of,    againft   Skene   and    Hunter,    239. 

264. 
Order  of  the    F-ioufe   for    profccuting  certain  perfon* 

for  fubornation  of  perjury,  33',   338.    Difcharged, 

364*  3^>'- 

Ordinance  of  46  Edw.  III.  againft  the  eligibility  of 
fheriffs,  queftion  whether  it  is  a  ftatute,  94,  to  96. 
103,  to  107.  131,  132.  154,  155.  161.  Inftances 
of  ftatutes  called  ordinances,  94,  to  96.  Of 
ordinances,  afterwards  made  ftaiutes,  104. 

Original  writs,  cannot  be  altered  but  by  act  of  Parlia- 
ment,  III. 

Ofwald,  James  TownOiend,  Efq;  fitting  member,  in 
the  cafe  of  Fife,  178.  Determined  lo  be  duly 
elected,  260. 

Oxford/hire^  cafe  of  the  ftierirf  of,  during  the  inter- 
regnum,  121.  161,   J62. 


P. 

Palmes^  Sir  Guy,  male  a  fherifF  to  prevent  his  being 

chofen  to  Parliament,    102. 
Parliament  <:>{  Scotland,  (liort   duration  of,   in  ancient 

times,    130.     A     court    of    common    law,    2ig, 

220. 
P arliamentum   indoHum^  or  lack-learning  Parliament, 

one  of  Hen.  IV.  fo  called,   106.  no. 
Payton^    Sheriff  of  Warwicklhire,    th>;   cafe    of,  93, 

94.  108. 
Peachy  Samuel,  Efq;    fitting   member    in   the   fecond 

cafe    of    Cricklade,     2.      Detei mined     not     duly 

defied,  77. 
Peers,  the  Houfe   of,  obfcrvatlons    on    their  decifions 

relative  to  fi£iiiious  votes  in  Scotland,  241. 
Perjury,  punifhment  «<f,  at  common  law,    346.      By 

ihc  ftaiutc  of  5  Eliz.  cap,  9.  347.     By  the  flatute 
E  c  2  of 
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of  2  Geo.  II,  cap.  25.  347  to  349.  Incitement 
to  commit,  different  from  fubornation  of,  317, 
318.    This  how  punifhable,  318. 

Pclenfield^  obfervations  on  the  cafe  of,  91.   146. 

Petition^  the  Committee  not  fvvorn  to  try  one,  al- 
though not  withdrawn,  becaufe  nobody  appeared 
on  the  part  of  the  petitioner,  7.  Precedents  of  the 
entries  of  petitioners  in  the  votes,  7,  to  12.  Precedent 
of  a  petition,  87  to  go.  Petition  of  the  Commons  in 
13  Edw.  III.  againfl  the  elei^ion  of  Sheriff:?.  94. 
1 09.  130.  135.  Said  not  to  be  found  in  the  Par- 
liament roll,  151.  Mentioned  in  the  Journa]^, 
160,  i6r.  Held  that  a  petition  cannot  be  with- 
drawn on  the  day  appointed  for  talcing  it  intocon- 
f.deration,   172.     A  cafe  to  the  contrary  in   17741 

I74>  175- 

Fhilips^  Sir  Robert,  made  a  Sheriff  to  prevent  his 
bemg  chofen  to  Parliament,  102. 

Pillcry^  perfons  convi<E^eJ  of  perjury,  or  fubornatior* 
of  perjury,  condemned  to,  345,   347. 

Pitt  and  Mead,  cafe  of  the  King  agaiiift,  289, 
290. 

Poll,  parole  evidence  of  one  may  be  given  without 
proving  it  to  be  loft,  or  with-held,  68. 

Points,  queftion  concerning  the  propriety  of  a  court 
of  law  deciding  feparately  on  fepaiate  poirits  in  the 
fame  caufe,  217,  2i8.  224  to  226.  This  fre- 
quently praflifed  by  Committee^-,  225",  22,b. 
Cafe  in  Bulflrode  on  this  head,   263,  264. 

PooU,  obfervation  on  the  cafe  of,  81. 

Pope,  William,  refolved,  by  the  Houfe,  to  have 
been  guilty  of  fubornation  of  perjury  at  the  lafl 
elciSlion  for  Shaftefbury,  337.  Order  for  the 
Attorney  General  to  profecuie  him,  337,  338. 
That  order  difcharged,  36;. 

Trufei  of  the  court  of  freeholders  in  Scotland  has  a 
calling  vote,  in  cafes  of  equality,  befides  his  oah, 
180,  181. 

6  Prti(t.t, 
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Precept,  members  for  Southampton  chofen  by,  al- 
though a  county  corporate,  io8.  None  illued  to 
boroughs  till  23  Hen.  VI.  156.  Ofreifm  in  Scot- 
land, 209,  2  JO.  Manner  of  executing  ir, 
210. 

Prt'fcriptlony  light  of  election  by,  60,  61.  63.  6^^. 
Oblervations  on  the  length  of  time  necefl'ary  to 
eftablifh  fuch  a  right,  80  to  83.  Doflrine  con- 
cerning it  in  the  reigns  of  Jac  I.  and  Car.  I.  81. 

Prefidcnt  of  the  court  of  feffion,  or  the  judge  who 
prefides  in  his  abfence,  has  no  vote,  unlefs  when 
the  other  judges  are  equally  divided,  214. 

Prince  %  cafe,  in  the  eighth  part  of  Coke's  Reports, 
obfervations  upon  it,    154.,    155. 

Prynne,  his  opinion  that  there  is  no  difference  be» 
tween  ftatutes  and  ordinances,  131.  Has  dif- 
covered  many  millakcs  of  Lord  Coke,  134. 
Thinks  the  parliamentary  writ  alterable  by  the 
King,  141,  142.  His  diligence  as  an  antiquarian, 
14'.     Inaccuracies  in  hid  writings,   162,   1O3. 


Q: 

Qualifications   oi   members    to    ferve    in    Parliamrnt, 
altered  in  former  times,  by  the  King,   141,   142. 


R. 

Rapify     inaccurate    in    his    account    of   Sir   Edwaid 

Coke's  cafe,    162 
Reclaiming  petition  in  the  law  of  Scotland,  analagous 

to  a  petition  for  a  rehearing,  261. 
Redeemable  rights  to  lands  in  Scotland  deprived  of  the 

right  of  voting  by  a  ftatute  of"  (^iccn  Anne,   195, 

igo.   190,    20c.     Exception  in   favour   of  adjudi- 
E  e  3  canons 
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cations  and  apprifings  after  the  expiration  of  the 
legal  reverfion,  and  of  proper  wadfets,   195. 

Regi/iery  Lord,  in  Scotland,  his  ancient  authority 
with  regard  to  eletStions  for  counties,  219. 

Kegijhr  of  feizins   in  Scotland,  eftablilhed  in    16 17, 

Requijiiioti^  queftion  whether  a  power  of,  eflential  to 
a  wadfet,  206.  208,  209.  227,  228.  230,  231, 
232.  An  exprefs  claufe  ofj  admitted  not  to  be 
ncceffary,  245. 

Refiarit^    Obfervations    on    the    fenfe    of    the    word, 

153'  154- 
Rejidence  of  forty  days  before  the  election  determined 

to  be  a  neceirary   qualihcation,  in  order  to  vote  ac 

Cricklade,  66. 

Returtiing  Officer^  the  mayor  and  two  bailiffs  of  South- 
ampton, i'j  called,  in  the  fingular  number,  91. 
150. 

Returns^  two  curious  ancient  ones   for  Briftol,   156, 

^57- 
Reverfery  the    pcrlon   entitled   to  redeem  a  wadfet,  fo 

called  by  the  law  of  Scotland.  202. 

Reverfmi^  power  of  redeeming  land,  fo  called  by  the 
law  of  Scotland,  229. 

i^?^/^/of  eled^ion.      P'ide  EleSiion. 

Roman  encampment,  traces  of  one  in  the  borough  of 
Cricklade,  28.   32. 

Rofi  of  Priefthill,  cafe  of  Macleod  of  Cadboll  againft, 
248,  249.   264,  265. 

Rurnbol^,  Thomas,  Efquire,  refolved,  by  the  Houfe, 
to  have  been  guilty  of  fubornation  of  perjury  at  the 
laft  eleclion  for  Shaftefbury,  336.  Order  for  the 
Attorney  General  to  profecute  him,  337,  338. 
ObjecS^ions  to  the  refoiutions  and  orders  againfl 
him  and  others,  339,  to  346.  Evidence  on  which 
they  were  founded,  341,  to  343.     Petitions  of  Mr. 

Rumbold 
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Rumbold     againft   them,     351,    352.    363,    364, 

Order  for  profecution  difeharj^ed,  364. 
Rutland^  cafe  of  the  Earl  of  Shrewfbury  agairjft  the 

Earl  of,  263,  264. 
Rutlandjhlrty  cafe   of  the  fherifF  of,    in  160 1.     116, 

117. 

S. 

Saint  Paulf  Saint  Poole,  Saintpole,  or  Sampal,  the 
cafe  of,  as  fheritf  of  Lincolnihire,  116.  158,  159. 

Sale^  redeemable,  or  under  reverfion,  in  the  law  of 
Scotland,  diftinguiftied  from  a  wadfet,  184.  200. 
229. 

Sampal.   Vide  Saint  Paul. 

Scot  and  lot,  payers  of,  have  a  right  to  vote  at  South- 
ampton, 92. 

Scotland,     Vide  Eleflion^  Freehcldcrs^  Parliatiunt^  Sejfi^n. 

Security  for    a    debt,    a  wadfet    defined   to   be,    242, 

243- 
Seizin^  manner  of  giving  it  in   Scotland,   210,  211. 

Vide  Injirument. 

Selbyy  Sir  George,  the  cafe  of  as  hereditary  flieriff  of 
the  county  of  Durham,  103.   ii8.  127.   139. 

Seldenf  a  joint  information  a::ainft  him  and  other 
members  of  Parliament,  in  the  Star-chamber, 
163. 

Sejfuny  the  court  of,  in  Scotland,  account  of  their 
decifion  in  the  cafe  of  Dalrymple  of  Fordell,  215, 
to  217.  224  to  226.  Queftion  concerning  the  ex- 
tent of  their  jurildiction  in  qucftions  concerning 
the  right  to  be  on  the  freeholders'  roll,  221,  to 
224.  264,   265. 

Sctitenunt^  parochial,  59.  62.  Alleged  to  have  ex- 
iftcd  in  the  time  of  the  Saxons,  65.  A  neceflary 
qjalification  at  Ivelcheftcr,   82. 

SeymouTy  Sir  Francis,  made  a  fherifF  to  prevent  his 
being  chofen  to  Parliament,   102. 

5  Shofttjhuryf 


index'. 

Shaftejhttry^  supplement  to  the  cafe  of,  331,  to  3^2. 
Bill  with  regard  to,  brought  in,  350.  Proceedings 
relative  thereto,  351.  355,  to  302.  Bill  throwii 
our,  362. 

Sheriffy  Q^jeftion  concerning  the  eligibility  of,  92,  to 
143.  Required  to  refide  in  his  county,  99.  Ob- 
fervations  on  the  claufe  in  the  oath  for  that  purpofc, 
100.  113.131.  Not  in  the  moft  ancient  oath,  15  r. 
Alterations  made  in  the  oath  in  confcquence  of  the 
objections  of  Sir  Edward  Coke,  152.  A  new  oath 
introduced,  and  the  claufe  concerning  refidence 
omitted,  152,  153.  Chronological  feries  of  the 
cafes  relative  to  the  eligibility  of  fheriffs,  114,  to 
125.  Sheriff  of  Hamplhire  determined  to  be  eli- 
gible for  the  county  of  the  town  of  Southampton, 

,  fpecially  conftituted,  for  delivering  feizin 
in  Scotland,  when  the  King  is  fuperior,  209,  210. 

Shoreham^   Vide  NewShorcham. 

^hrewjlur-j\  cafe  of  the  Earl  of,  againfl  the  Earl  of 
Rutland,   263,   264. 

ShropJJjire,   cafe  of  the  flieriff  of,  in  1660,  122. 

Sirgtilar  fuccejfcr^   what,  in  the  law  of  Scotland,  243. 

Skene  and  Hunter,   cafe  of  .0;iilvie  againff,  239.    264. 

Smith,  Richard,  Efq;  convidted  on  the  information 
for  bribery  againft  him,  286.  Chofen  again  for 
Hindon,  288.  Judgment  of  the  court  of  King's 
Bench  againft  him,  292,  293.  Bound  over  to  his 
good  behaviour  for  3  years,  294.  Petition  of  Mr. 
Becki'ord,  complaining  of  his  fecond  eleciion,   295, 

296.  Record  of  the  information  filed  againft  him, 

297,  to  3>8. 

Siiuthaf/ipton,  Case  of,  87,  to  164.  A  county  in  it- 
felf,  90,  91.  Refolution  of  1735,  declaring  the 
mayor  and  two  bailiffs  to  be  the  returning  officer, 
qi.  Lafi  determination  of  the  right  of  eleitioa 
there,  92.    Members  for,  chofen  by  precept,  108. 

Sf^otii/iusocie's   llyles,     the  fupplement   to,  a    book  of 

authority. 
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authority,  209.     The  defcription  there  given  of  a 
proper  wadfet,  209.  227. 
StafforJJhlrey  cafe  of  the  (heriff  of,  in  1584,  115. 
Stair^  Lord,  his  dodlrine  concerning  proper  wadfets, 
2c8,  209.   22;^,  228,  to  230.   242.     Prefident  of 
the  court  of  fefllon  in  168 1.  228. 
Star-chsmbir^  104.     Profecution  of  Walter  Longe  in 
that  court,    119,  to  121.  138.  163,  164.     Proceed- 
ings there  againft  Sir  John  EUior,  Selden,  Hollis, 
Valentyne,  and  others,   163. 
StatuteSy  quedion  concerning   the  difference  between 
them  and    ordinances,  94,    to  96.   104,  105.     Of 
refidence,  repealed   by  tacit  confent,    155.     Obfer- 
vations  on  the  inaccuracy  of  one  of  5  Eliz.  cap.  9, 
againft  perjury,  367,  to  369. 
Statutcsy  cited  in  ihis  volume. 
Alogna  Charta,   155. 
34.  tdw.  I.  104. 
28  Edw.  III.  II  and  16.  104. 
28  Edw.  III.  cap.  13.  104. 
46  Edw.  III.  94,  to  96.  98.  loi.  103,  to  107.' 
109.  127, 128.  131, 132. 154, 155.  160,  161. 
46  Edw.  HI.  96. 

1  Ric.  II.  cap.  5.  104. 

2  Ric.  II.  cap.  7.  104. 

3  Ric.  II.  104. 

5  Ric.  II.  ftat.  2.  cap.  4.  96.  107.  132,  133, 
151. 

5  Ric.  IJ.  ftat.  2.  cap.  9.  152. 
2  Hen.  IV.  cap.  15.  152. 

4  Hen.  IV.  cap.  5.  95.  99,  100.  119,  120. 

130.  151.  153. 

7  Hen.    iV.  cap.  15.  95,  96.  107.  HO,  iii. 

132,  I3J- 

6  Hen.  Vi.  cap.  4.  95, 

8  Hen.  VI.  cap.  7.  82. 

23  Hen.  VIIF.  cap.  9.  95,  g6. 

24  and  35  Hen.  VIII.  cap.  24.  115.  157,  158. 

Statuteiy 
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Statutes,  cited  in  this  volume. 

I  Edw.  VI.  cap.  12.  152. 

1  Eliz.  cap.  I.  152. 

5  Eliz.  cap.  9.  346,  347.  349.  367,  to  369. 

13  and  14  Car.  11.  cap.  12.  82. 
8  and  9  Will.  III.  cap.  30.  82. 

12  Anne,  flat.  i.  cap.  6.  195,196.  199,  20o. 

203. 
3  Geo.  I.  cap.  15.  §  18.  152,  153.  §  20.  152. 

2  Geo.  ir.  cap,  24.   54,  55.   78,   79.  258. 

288,  2S9,  290.  292.  294,  295.  366. 
2  Geo.  II.  cap.  25.  §  2.  347,  to  349. 
7  Geo.  II.  cap.  16.  258. 
16  Geo.  II.  cap.  II.  181,  194.  220,  221,  222, 

223. 

18  Geo.  II.  cap.  18.  83. 

19  Geo.  II.  cap.  28.  82,  83. 

10  Geo.  III.  cap.  16.  79,  80.  170.  175.  215. 

11  Geo.  III.  cap,  42.  7.  §4.  169, 170. 
II  Geo.  III.  cap.  55.  280. 

14  Geo.  III.  cap.  8l.  223. 
»■-  "— —  Scotch. 

1469.  cap.  27.  244. 
1540,  cap.  77.  210. 

I555»  cap-  34.  210. 
1597,  cap.  276.  219. 
«6o6,  cap.  15.   210. 
1617,  cap.  16.  235. 
1661,  cap.  2.  244. 

1681.  cap.   21.  iBo.   198.  203.    219.    221. 
223.  228.  258. 
Stirling,  John,  Efq;  cafe  of,  againft  Archibald  Camp- 
bell, Efq;  233.  245. 
Subornation  of  perjury,    punifhment  of,    at  common 
law,  346,     By  the  ftatuie  of  5  Eliz.  cap.  9.  346, 
347.     By  the  ftatute  of  2  Geo.  II.  cap.  25.  347, 
to  349.     Hawkins's  definition  of,  349. 
Superiority^  wadfets  of,  formerly  unknown  in  the  law 
of  Scotland,  203.     Have  been  held  to  give  a  right 

to 
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to  vote,  204.  Undivided  fhares  of  the  fame  fupe- 
riority,  cannot  give  more  than  one  vote,  241. 

Suffex^  cafe  of  the  flieriff"  of,  in  1592,   I16. 

Sykes,  Francis,  Efq;  refolved,  by  the  Houfe,  to  have 
been  g;iiilty  of  fL:^^o^nation  of  pcrjurv  at  the  lall 
elet^ion  ior  Shaftefbury,  376.  Order  for  the  At- 
torney General  to  prolecuie  him,  337,  338.  Ob- 
jection to  the  refolutions,  and  orders  againlt  him  and 
others,  339,  to  346.  Evidence  on  which  they 
were  founded,  741,  to  343.  Petiucns  of  Mr. 
Sykes  againft  them,  355.  364,  365.  Adion 
brought  againft  him  for  bribery  by  Mr.  Mortirr.cr, 
366.     Who  has  a  verdict  for  11,000  /.  ibid. 


T. 

TountoKy  obfervatfon  on  the  cafe  of,  81,  82. 
Tranfporiaticn,    part   of  the    punishment   infli<Sled  by 

2  Geo.  II.  cap.  25.  on  perjury  and   fubornation  of 

perjury,  348. 

V. 

Valeniym^  Mr.  a  joint  information  againft  him  and 
other  members  of  Parliament  in  the  Star-chamber, 
163.  Information  againft  him  in  the  King's  Bench. 
ibid. 

footers.  One  who  has  a  certain  qualification  to  vote 
may  be  a  witnefs  concerning  the  right  of  others 
claiming  under  another  fort  of  qualification,  69. 
Cannot  be  a  witnefs  to  prove  the  rii;,ht  of  one 
claiming  urtder  the  fame  qualification  with  him- 
felf,  76. 

Fotesy  given  for  an  ineligible  perfon,  under  what  cir- 
cumftanccs  they  are  thrown  away,    147. 

W. 
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W. 

Wadjet,  proper,  gives  a  right  to  vote  in  Scotland, 
195.  198.  200.  Origin  and  hiftory  of  wadfets, 
201,  10204.  Diftindion  between  a  proper  and 
improper  wadfet,  201,  202. 

IVales^  the  fheriffs  of,  to  take  the  ancient  oath  but 
with  the  claufe  concerning  refidence  omitted,  152, 

Warw'idjhire^  cafe  of  the  (herifF  of,  in  the  reign  of 
Edw.  I.  93,  94.  108.  In  1766,  124,  125.  Mif- 
take  in  vol.  i.  concerning  that  cafe,   162. 

TVebbi  Nathaniel,  Efq;  one  of  the  fitting  members 
in  the  fecond  cafe  of  Ivelchcfter,  \bb.  Deter- 
mined to  be  duly  ele£led,   173. 

TVentivorth,  Sir  Thomas,  made  a  fherifF  to  prevent 
his  being  chofen  to  Parliament,  102. 

JVhitelock^  Sir  Bulftrode,  his  account  of  the  dodlrine 
concerning  46  Edw.  III.  in  Sir  Edward  Coke's 
cafe,  104,   105. 

IViltfnire^  cafe  of  the  flieriffof,   in  1628,  119,  to  121. 

JViineJfes.     Vide  EvIdeKce^  Voters. 

JVrit  of  election,  inftances  mentioned  by  Prynne  of 
alterations  made  in  it  by  the  King,  141.  Lord 
Coke's  opinion  that  it  cannot  be  legally  altered 
but  by  aft  of  Parliament,  iii,  112.  142.  133, 
134.     Vide  Original  fVrits, 

Y. 

Torifiirey  cafe  of  the  IherifFof,  in  J 727,   123. 

END  or  THE  FOURTH  VOLUME. 
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History,  Voyages,  and  Travels, 

THE  Hiftory  of  England^  from  the  Invafion  of 
Julius  C/efar  to  the  Revolution.  A  new  Edition, 
printed  on  fine  P^per,  with  many  Corre£lio!is  and  Ad- 
ditions }  and  a  complete  Index,  8  vols.  Royal  Paper, 
4to.  7I.  7S. 

*,*  Another  Edition  on  fmall  Paper,  4I.  10  s. 

f-l-t  Another  Edition  in  8  vols.  8vo.  2I.  8  s, 

The  Hiltofy  of  Great  Britain  from  trie  Reftoration  to 
the  Acceliion  ^f  the  Houfc  of  Hanover.  JSy  James  Mac- 
pherjon^  El'q;  the  2d  Edition  j  2  vols,  with  a  Head  of 
the  Author.     2  1.  5  s. 

Original  Papers:  containing  the  Secret  Hiftory  of 
Great  Britain,  from  the  Re ''oration  to  the  AcceP-ion  of 
the  Houfe  of  Havover :  To  v.hich  are  prefixed,  Extradla 
from  the  Life  of  James  H.  as  written  by  himfelf ;  pub- 
liOied  from  the  Originals;   2  vols.   2I.  5s. 

The  Hiftory  of  Sc  tiandy  during  the  Reigns  of  Q^ieca 
Jl^/ary  and  of  King  J.-nus  V'l.  till  hii  Acccflion  to  the 
Crown  of  EnglaJt:l  \  with  a  Review  of  ihc  Sccttijh  Hiftory 
previous  to  that  period ;  and  an  Appendix,  containing 
Original  Papers,  2  vols.  4to.  By  IVilliam  Robert/on^ 
D.  D.  5ih  Edition.  1  1.  los. 

*»•  Another  Edition  in  2  vols  8vo.  12  s, 

The  Hiftory  of  the  Reign  of  the  Emperor  Charles  V, 
with  a  View  of  the  PrOj;;rcls  of  Society  in  Europe^  from 
the  Subverfion  of  the  Roman  Empire  to  the  Beginning 
of  the  fixtecnth  Century.  By  JFiUi.im  Robertjon,  D.  D. 
Embellifhed  wich  4  Plates,  elegantly  engraved;  3  vols* 

•<,*  Another  Edition  in  4  vols.  8vo.  1 1.  4s. 

[A]  The 
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The    Hiftory    of  America,  Vol.   I.    and' II.     By  mt- 
}ic:m  Robrrtfon,  D.  D.     lUuftrated  with  Maps.     2  1.  2  s. 
*  ***  Another  Edition  in  3  vols.  8va,    1 1.  is. 

The  Hiftory  of  the  Rei^n  of  Philip  the  Second, 
King  of  Spain,  By  Robert  IValJov^  LL.  D.  Profcflor  of 
l^t.iloi'ophy,  and  Rhetoric,  at  the  Univerfity  of  St, 
Andrew.     2d  Edition  ;   2  vols.     2  1.  2  s. 

%*  Another  Editioa  in  3  vols.  8vo.     j8s. 

The  Hiftory  of  the  Decline  and  fall  of  the  Roman 
Enripire.  By  Edward  Gibbon,  Efq;  VoK  I.  from  the 
Reign  of  Trajan,  to  that  of  Conftan^inej  the  3d  Edition. 
1 1.  4  s. 

Mifcellaneous  State  Papers,  from  1501  to  1726,  ir» 
2  vols.  4to.  ColIe<Sled  from  the  Mufeum.  Hardwicke, 
and  other  valuable  Colleclions.    2I.  2  s. 

IVlemoirs  of  Great  Britain  and  Ireland,  from  the  Dif- 
folution  of  the  laft  Parliament  of  Charles  II.  until  the 
Sea  Battle  off  La  Hague.  By  Sir  John  Dalrymple^  Bart- 
2d  Edition,  2  vols.   2I.  6?. 

*^*  The  Second  Volume  confifting  chiefly  of  Letters, 
from  the  French  AmbaSadors  in  England  to  their 
Court,  and  from  Charles  II.  'James  II.  King  William 
arid  Mary,  Sic.  &c.  interfperfed  with  Hiftorical 
Relations  neceflary  to  conne^l  the  Papers  together, 
may  be  had  feparate.     Price  i  1.   2  s.  Boards. 

Memoirs  of  the  Marfhal  Duke  of  Berwick,  written 
by  himfelf,  with  a  fummary  Continuation,  from  the 
Year  1716  to  his  Death  in  1734.  To  v.'hich  is  pre* 
fixed,  a  Sketch  of  an  Hiftorical  Panegyric  of  the  Mar- 
fhal by  the  Prefidesit  Mantefquieu  ;  and  explanatory  Notes, 
and  Original  Letters  relative  to  the  Cauipaign  in  Flan- 
den,  in  1708.    2  vols.    12  s.  j 

The  Hiftory  of  England,  from  the  earlieft  Accounts 
of  Time  to  the  Deatn  of  George  the  Second,  adorned 
with  Heads  elegantly  engraved.  By  Dr.  Goldfmith. 
4  vols.    I  1.  4  s. 

An    Abridgment  of  the   above    Book,  by    Dr.   Geld' 
,  fmiih,  adorned  with  Cuts,  for  the  Ufe  of  Schools.  3  s.  6d. 

The 
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The  Parliamentary  or  Conftitutional  Hifiory  of  Eng. 
hndy  from  the  earlieft  Times  to  the  Reltoration  of"  King 
Charles  II.  Collected  from  the  Records,  the  Rolls  of 
Parliament,  the  Journals  of  both  Houfes,  the  public 
Libraries,  original  Manufcripis,  fcarce  Speeches  and 
Trads.  All  compared  with  the  fcveral  cotemporary 
Writers,  and  connected  throughout  with  the  Hiftory  of 
the  Times.  With  a  good  Index,  by  feveral  Hands, 
24.  vols.  8vo.    7  1.   7  s. 

Grey%  Debates,  being  a  Continuation  of  the  above. 
In  10  vols.    3I.  3  s. 

Memoirs  o{  the  Duke  of  Svlly^  Prime  Minifter  of 
Henry  the  Great.  Containing  the  Hiftory  of  the  Life 
and  Reign  of  that  Monarch,  and  his  own  Adminiftration 
under  him.  Trandatcd  from  the  French.  To  which  is 
added,  the  trial  of  K^tvaillacy  for  the  Murder  of  Henry 
the  Great.     A  new  Edition.     In  5  vols.  8vo.    1  I.  10  s. 

*^^*  Another  Edition,  in  6  vols.  i2mo.     18  s, 

A  Biographical  Hiftory  of  England^  from  Egbert  the 
Great  to  the  Revolution  :  Conhfting  of  CharaiSlers  dif- 
pofed  in  different  ClafTcs,  and  adapted  to  a  Methodical 
Catalogue  of  engraved  Briiijl)  Heads,  intcrfperfed  with 
variety  of  Anfcdo'.es  and  Memoirs  of  a  great  Number 
of  Perfons  not  to  be  found  in  any  other  Biographical 
Works.     4  Vols.     1  1.  4  s. 

An  EcclcHaftical  Hiftory,  Ancient  and  Modern,  from 
the  Birth  of  Chrift  to  the  beginning  of  the  prcfcnt  Cen- 
tury. In  which  the  Rife,  Progrcis,  and  Variations  of 
Church  Power  are  confidered,  in  their  Connection  with 
the  State  cf  Learning  and  Philofophy,  and  the  political 
Hiflory  of  Europe^  during  that  Period.  By  the  late 
Learned  J^hn  Lowtence  Mcjhiim,  D.  D.  Tranflated, 
and  accompanied  with  Notes  and  Chronological  Tables, 
by  AreHftni'd  Afaclaine,  D,  D.  To  the  whole  is  added 
an  accurate  Index.  A  new  Fdition,  corrc<!ried  and  im- 
pro\cd  by  additional  Notts  and  fcveral  Appendixes, 
5  vols.     I  1.    I  OS. 

[AJ  2  Element 
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Elements  of  General  Hiftory,  tranflated  from  the 
French  of  the  Abbe  Milloty  Ancient  Hiftory.  2  voh, 
14s. 

Elements  of  Modern  Hiftory,  by  the  fame,  3  vob: 
8v'o.      I  1.  I  s. 

*^*  Complete  Setts  of  Ancient  and  Modern  Hiftory, 
in  5  vols.  8to.     Price  il.  15  s, 

An  Hiftorical  and  Claffical  Dictionary,  containing  the 
Lives  and  Characters  of  the  moft  eminent  and  learned 
Perfons  in  every  Age  and  Nation,  from  the  earlieft 
Period  to  the  preient  Time.     By  John  Noorthoucki   2  vols. 

12  3. 

A  Philofophical  and  Political  Hiftory  of  the  Settle- 
ments and  Trade  of  the  Europeans  in  the  Ea^  and 
fVe/i  Indies^  tranflated  from  the  French  of  the  Abb6 
ReynaU.  By  J.  Jt/Jlamond,  M.  A.  A  nev/  Edition 
carefully  revifed,  in  5  vols.  8vo.  and  illuftrated  v/ith 
Maps.     I  1.  I  OS. 

Sketches  of  the  Hiftory  of  Man,  by  the  Author  of 
the  Elements  of  Criticifm,  4  vols.     1 1.  4  s.  2d  Edition. 

The  Hiftory  and  Antiquities  of  the  Counties  of  IFeJi" 

}noreIand  and  Cumberland,     hy  "Jofeph  Nicholfon,  Efq;  and 
Richard  Bur  rii  LL.  D.  2  vols.  4(0.    2I.    I  OS. 

An  Account  of  the  Voyages  undertaken  by  Order  of 
his  prefent  Majefty,  for  making  Difeoveries  in  the 
Southern  Hemifphere,  and  fucceifively  performed  by 
Commodore  Byron,  Capt.  fVallis,  and  Capt.  Carteret,  in 
the  Dolphin,  and  Sicalloiu,  and  the  Endeavour ;  drawn 
up  from  the  Journals  which  were  kept  by  the  feveral 
Commanders,  and  from  the  Papers  of  Jo/cph  Banks, 
Efq;  and  Dr.  Solander.  By  John  Hawkcjworth,  LL.  D. 
Illuftrated  with  Cuts  and  a  great  Variety  of  Charts  and 
Maps  (in  all  52  Plates)  relative  to  the  Countries  now 
firft  dil'covered,  or  hitherto  but  imperfectly  known. 
Price  ^1.  12  s.    bound. 

An  Account  of  a  Voyage  towards  the  South   Pole, 
and  round  the  World,  peiformed  in  his  Majefty's  Ship 

the 
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the  Refolution,  and  Advcn'.ure^  in  the  Years  1772,  1773, 
1774,  anJ  1775.  Written  by  "Jamts  Cook^  Commander 
of  the  Refolution.  In  which  is  included,  Captain  Fur- 
Tieaux's  Narrative  of  his  Proceedings  in  the  Advcniurey 
during  the  Separation  of  the  Ships.  Elegantly  p'inted 
in  two  Vols.  Royal,  llluftrated  with  Maps  and  Charts, 
and  a  Variety  of  Portraits  of  Pcrfons,  and  Views  of 
Places,  drawn  during  ihc  Voyage  by  Mr.  Hodges.^  and 
engraved  by  the  moft  eminent  Mailers,     2  I.   12  s. 

An  Account  of  the  RuJ]an  Difcovcries  between  Jfia 
and  Amer'ua  ;  to  which  are  added,  the  Conqueft  of  5/^^- 
ria^  and  the  Hiftory  of  the  Tranfa*Slions  and  Commerce 
between  Rujjta  and  China,  By  IFilliam  Coxe^  A.  M. 
Fellow  of  King's  College,  Can:br'idge^  end  Chaplain  to 
His  Grace  the  Duke  of  Afarlborough.  llluftrated  with 
Charts,  and  a  View  of  a  Chinefe  Town.      1 1.  is. 

A  Philofophical  Survey  of  the  South  of  Ireland,  in  a 
Series  of  Letters  to  John  IVilkhifon,  M.  A.    7  s. 

A  Tour  through  Sicily  and  Malta.  In  a  Series  of 
Letters  to  lyaiiom  Beckford,  tfq;  of  Somerly,  in  Suffolk^ 
from  P.  Brydane,  F.  R.  S.  2  vols,  lllultrated  with  a  Map, 
3d  Edition.     12  s. 

A  View  of  Society  and  Manners  in  France,  Switzer- 
landy  and  Germany,  with  Anecdotes  relating  to  fomc 
eminent  Charaders.  By  John  Aloore,  M.  D.  2  vols.  3d 
Edition.     12  s. 

A  Tour  through  fome  of  the  Northern  Parts  of  Eu- 
rope, particularly  Copenhjgen,  Stockholm,  and  Peterfliurob, 
in  a  Scries  of  Letters,  by  A'^.  IVraxall,  jun.  3d  Edition. 
6  s. 

A  Journey  to  the  Weftern  Illcs  of  Scotland.  By  the 
^uthor  of  the  Rambler.     6s. 

A  Journey  from  Gibraltar  to  MiAiga,  with  a  View  of 
the  Garrif'on  and  its  Environs,  &c.  &:c.  llluftrated  with 
a  View  of  each  Municipal  Town,  and  a  Chart,  &:c.  By 
Francis  Ca'ter,  Efq;  2  vols,  with  a  great  number  of 
Plates.    2d  Edition.     18  s.  in  boards. 
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DIVINITY. 

Ifaiah,  a  new  Tranflation,  with  a  prelimina.-y  Dif- 
fertation,  and  Notes  Critical,  Philological,  and  Expla- 
natory. By  Robert  Lovcth^  D.  D.  F.  R.  S.  London  and 
Goett'ing^  Lord  Bifhop  of  London.     2d  Edit.     1 1.  is. 

A  Commentary,  with  Notes,  upon  the  Four  Go- 
fpels,  and  the  Acts  of  the  Apoftles  ;  a  new  Tranflation 
of  St.  Pflw/'s  firft  Epiftle  to  the  Corinthians^  with  a  Pa- 
raph afe  and  Notes.  To  vvhich  are  add.d,  other  Theo- 
logical Pieces.  By  the  Right  Rev.  Zachary  Pearce^ 
D.  D.  late  Lord  Bifiiop  of  Kcche/ier.  W  th  a  Review 
of  his  Lordfhip's  Life  and  Chaiaclcr,  written  by  him- 
felf.     1  vols.    2  1.  10  s. 

An  Introdu£lion  to  the  Study  of  the  Prophecies,  con- 
cerning the  Chriflian  Church,  and  in  particular  concern- 
ing the  Church  cf  Papal  Rome:  in  twelve  Sermons 
preached  in  Lincoln  s-hin  Chapel,  at  the  Letlure  of  the 
Right  Rev.  TViUiam  JVarbur ton^  L.ord  Bifhop  of  Glovcefler. 
By  Richfird  Hurd,  D.  D.  Freaclier  to  the  Hon.  Society 
of  Lincoln  s-Inn,  the  3d  Edition,  2  vols.   7  s. 

Twelve  Sermons  on  the  Prophecif-.s  concern'no;  the 
Chriftian  Church,  and  in  particular  concerning  the  Church 
©f  Papal  Rome.  Preached  in  Lincoln  s- Inn  Cr.ape!,  at  the 
Ledture  of  the  Right  P^ev.  JViHiam  IVarhurton^  Lord  Bifliop 
of  Gloucejhr.  By  Samuel  Hallifax^  D.  D.  Chaplain  in 
Ordinary  to  his  Majefly.     t»  s. 

Sermons  preached  at  Lincoln  s-hm  Chapel,  between  the 
Years  1765  and  1776  ;  with  a  large  Difcourfe  on  Chri/Vs 
driving  the  Merchanis  out  of  the  Temple,  in  which  the 
Nature  and  End  of  that  famojs  Trnnfaition  are  explained. 
By  Richard  Hurd.  D.  D.  Lord  Bifhop  of  LttivfuH  ai,4 
'Coventry,  and  late  Preacher  of  Lincoln  s- Inn,  2d  Edit.  6  s. 

Sermons  by  Hugh  Blair,  D.  D.  one  of  the  Members 
of  the  High  Church,  and  Profcfibr  of  Rhcio/ic  and 
"Belles  Lettres  in  the  Univcrfity  of  EcUnburgk.  b'th  Edit, 
51  vols.  I2S. 
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One  hundred  Sermons  on  prad^ical  SuNjecls,  extracied 
chiefly  from  the  Works  of  the  Div  ines  of  the  Idil  Century. 
By  Dr.  Burn.    4  vols.    1  1.  4  s. 

Sermons  by  the  late  Laurence  Sterne^  M.  A,  6  vols.    1 8  s. 

FourD  flertations.  I.  On  Providence.  II.  On  Prayer. 
III.  On  the  Reafons  for  expecting  that  virtuous  Men 
(hall  meet  after  Death  in  a  Scate  of  Happin-.f?.  IV.  On 
the  Importance  of  Chriftianity,  the  Nature  of  Hillorical 
Evidence  and  Miracles.  By  Richard  Price,  D.  D. 
F.  R.  S.  4th  Edition.  8vo.    6  s. 

Sermons  to  young  Women.  By  Jamts  Fordyce,  D.  D. 
2  vols.     4th  Edition.      7  s. 

Addrefles  to  young  Men,  by  the  fame  Author.  2  vols. 
8  s. 

Sermons  by  Colin  Milne,  D.  D.  Re6tor  of  North 
Ch<ipel  in  Suffx,  Lt^unx  of  St.  Paufs  Drpt/ord,  and 
one  of  the  Preachers  at  the  City  of  London  Lying-in 
Hofpital,    6  s. 

Sermons  on  various  Subjects,  by  the  late  John  Far- 
quhar,  M.  A.  Minifter  at  Kigg,  carefully  conei^cd  from 
the  A<iihoi's  MSS.  by  George  Campbell,  D.  D.  Prin- 
cipal of  yl/f?r//f/;a/ College;  and  /Alexander  Gerrard,  D.  D. 
ProftfTor  of  Divinity  in  King's  College,  Aberdeen,  2  vols. 
3d  Edition.     7  s. 


Mifcellaniesy  Books  of  EnUrtaiument^  Porlry,  l^c. 

The  Works  of  the  late  Right  Hon.  Henry  St.  Jolj%j, 
Lord  Vifcount  Bobnghrch  \  containing  all  his  PoUic.il 
and  Philofophical  Worlrs ;  a  ncv/  and  elegant  EJition, 
5  vols.  5  1.  5  s. 

*»*  Another  Edition  in  1 1  vols.  8vo.    2  I.  16  s. 

The  Works  of  Francis  Bacon,  Baron  of  Veriifam,  Vif- 
count St.  Mam,  and  Lord  High  Chancellor  of  England^ 
5  vols.  Royal  Paper.     51,5  s. 

An  Inquiry  into  the  Nature  and  Caufcs  of  the  Wealth 

of  Nations.    By  Adam  Smith,  LL,  D.    Y.  R.  S.  for- 
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merly  Profeflbr  of  Moral  Philofophy  in  the  Univerfity 
of  G/af^ow.    2  vols.    jil.  2  s.    2d  £ditio;i. 

An  Inquiry  into  the  Principles  of  Political  Q^conomy  ; 
being  an  Efl'ay  on  the  Science  of  Domeftic  Policy  in  Free 
Nations ;  in  which  are  particularly  confidered.  Popula- 
tion, Agriculture,  Trade,  Indu  ■iry.  Money,  Coin,  In- 
tereft.  Circulation,  Banks,  Exchai'ge,  Public  Credit, 
Taxes,  kc.  By  Sir  James  Steuart,  Bart.  2  vols.  Royal 
Paper.    2I.  2s.    Boards. 

Eflays  and  Treatifes  on  Several  Subjeils.  By  David 
Hume^  Efq;  with  his  laft  Corrections  and  Additions, 
2  vols.  4to.      1  1.    16  s. 

*^*  Another  Edition  in  2  vols.  8vo.  12  s.  or  4  vols. 
j2mo.  on  a  fine  Writing  Paper,   14s. 

Moral  and  Political  Dialogues,  with  Letters  on  Chi- 
valry and  Romance.  By  Richard  Hurd,  D.  D.  nov/ 
Lord  Bifhopof  Litchfield  znd  Coventry.   3  vols.     10  s.  6d, 

An  EfTay  on  the  Hifiiory  of  Civil  Society.  By  Jdam 
Fergufon^  LL.  D.  Profefibr  of  Moral  Philofophy  in  the 
Univerfity  of  Edinburgh.    3d  Edition,  6  s. 

Four  Letters  to  the  Earl  of  Carlifle^  from  WiUiam 
JEden,  Efq;  on  certain  Perverfions  of  Political  Reafon- 
ing  ;  and  on  the  Nature,  Progrefs,  and  Effect  of  Party 
Spiiitj  and  of  Parties.  On  the  ptefcnt  Circumftances 
of  the  War  between  Great  Britain,  and  the  combined 
Powers  of  France  and  Spain.  On  the  pubiic  Debts,  on 
the  public  Credit,  and  on  the  Means  of  raifing  Supplies. 
On  the  Reprefenfations  of  /rf/t^Hi^refpedtinga  free  Trade. 
2d  Edition,  4s.  in  Boards. 

The  Theory  of  Moral  Sentiments.  By  Adam  Smithy 
LL.  D.    F.  R.  S.    3d  Edition,  6  s. 

The  Works  of  Alexander  Pope^  Efq;  with  his  laft 
Corredions,  Additions,  and  Improveroents,  as  they  were 
delivered  to  the  Editor  a  little  before  his  Death  ;  to- 
gether with  the  Commentary  and  Notes  of  Dr.  IVar- 
button.  Adorned  with  Cuts.  In  9  large  vols.  8vo. 
2  1.  14s, 

The  fame,  in  9  vols,  fmall  8vo.     1 1.  7  s. 
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The  fame,  in  9  vols,  fmall  Twelves,  printed  on  ^ 
fine  Writing  Pnper.     i  1.   7  s. 

The  fame,  in  6  vols.  i2mo.     Price  only  15s, 

A  complete  and  elegaiit  T.dition  of  the  Engli(h  Poets^ 
printed  in  Oo  Pocket  Volumes,  on  a  fine  Writing  Paper. 
lUuftrateJ  with  Heads  engraved  bj'  Bartolozz,',  Cjldwall^ 
Hail^  Shfrwni,  cjc.  ^c.  with  a  Preface  Biographical  and 
Critical  to  each  Author.  By  Samttd  "Jshnfony  LL.  D, 
7I.  y  i.  ill  boards. 

A  new  Edition  of  the  Shipwreck,  a  Poem  in  three 
Cantos,  by  a  Sailor;  with  two  Plates,  viz.  a  Sea  Chart, 
and  an  Elevation  ot  a  Ship,  with  all  her  Marts,  Yards, 
Sails,  and  -digging.  To  this  Edition  is  added,  an  Elegy 
on  the  Subjcdt.     3  s.  fewed. 

Sele6l  Pieces  in  Profe  and  Verfe,  of  Mr.  Aliraham 
Cjwley,  with  a  Preface  and  Noies,  by  Dr.  Hurdy  now 
Lord  Bifhop  of  Litchfield  and  Covent,j.  3d  Edition. 
2  vols.  7  s. 

The  Works  of  Mr.  Thcmfon^  in  4.  vols.  Twelves ; 
with  a  Life  or  the  Author..  To  which  are  added,  fomc 
Poems  never  before  printed.     12  s. 

The  Seafons,  in  a  Twelves  Edition,  and  moft  of  his 
pieces  feparate.     Price  only  3  s.  2s.  6d.  or  2s, 

Another  Edition  of  the  Seafons,  in  a  fmaller  Size, 
printed  on  a  fine  Writing  Paper.     2  s.  6d. 

Poems  by  IViUiam  Mafin^  A.  M.  the  4th  Edition.  5  s. 

Efiays  on  various  SubjeiSs,  principally  defigned  for 
young  Ladies.  By  Mi.s  Hannah  Moore.  3  s.  ievvcd. 
2d  Edition. 

The  Moral  Mifcellany,  or  a  ColleiRion  of  feletSl  Pieces, 
in  Profe  and  Vcifc,  for  the  (nftruction  and  Entertainment 
of  Youth.     3d  Edition.     3s. 

An  Fliftorical  Mifcellany.     3d  Edition.  3s, 

The  Poetical  Mifcellany  ;  confifting  of  felcd  Pieces 
from  the  Works  of  the  following  Poets,  viz.  Milion^ 
Dryden^  Pcpe^   Addij'on^  Qjyy  &c.     2d  Edition.     3  s. 

A  Faihei's 
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A  Father's  Legacy  to  his  Daughters,  by  the  late  Dr. 
Gregory,  of  Ed'iKburgh,  wiih  a  Frontifpiece.     2  s.  fewed. 

The  Adventurer,  by  Dr.  Hawkejworth^  4  vols.  A  new 
Edition,  adorned  with  elegant  Frontifpieccs.     12  s. 

The  Rambler,  in  4  vols.  A  new  and  beautiful  Edition, 
with  Frontifpieces,  and  a  Head  cf  the  Author.  4  vols. 
12  s. 

A  complete  and  elegant  Edition  of  the  Works  of 
haurence  Surve,  M.  A.  containing  his  Trijiram  Shandy^ 
Sentimental  Journey,  Letters,  &c.  &c.  Adorned  with 
Plates,  defigned  by  Hogarthj  Roier,  Edwards,  isc, 
10  vols.    2I. 

The  Man  of  Feeling,  a  Novel :   A  new  Edition. 
The  Man  of  the  World,  by  the  Author  of  the  Maa 
of  Feeling.    2  vols.  6  s.  '   '^'!* 

Julia  de  Roubigne,  2  vols,  by  the  fame.     6  s, 

Sentimental  Journey,  2  vols,  A  new  Edition  with 
Frontifpieces,     6  s. 

Triftram  Shandy,  6  vols.     i8s. 

The  Adventures  of  Peregrine  Pickle -y  in  which  are 
included  Memoirs  of  a  Lady  of  Quality.  By  the  Author 
oi  Roderick  Random.     4  vols.      12  s. 

Chryfal:  or,  the  Adventures  of  a  Guinea  ;  wherein 
are  exhibited  Views  of  feveral  ftrilcing  Scenes,  with 
curious  Anecdotes  of  feveral  Perfons  in  high  Rank. 
4  vols.      12  s. 

LAW. 

Commentaries  on   the    Laws  of  Enjland.     By  Judge 
Bladf.one,     With  a  Head  of  the  Author.     4  vols.  4I.  4  s, 
*^*  Another  Ediiion  in  4  vols.  8vo.    i  1.   10  s. 

7'ra!9.s,  chiefiy  relating  to  the  Antiquities  and  Laws^ 
Q^' England.     By  Judge  Blackjione.     1 1.   1  s.  "i 

:,The  Juftice  of  Peace;  or.  Complete  Parifh  Officer..^ 
A  new  Edition.    4  vols.     1 1.  4  s.     By  Richard  Burn, 
hh.  D. 

The 
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»Thc  Hiftory  of  the  Poor  Laws,  with  Obfervations. 
By  the  fame  Author.     4  s. 

Ecclefiaftical  Law,  by  the  fame  Author.  4  vols.  1 1.  4s. 

A  pew  Digeft  of  the  Militia  Law  to  the  prefentTime, 
by  the  fame  Author.     2  s.  fewcd. 

The  Hiftory  of  the  Common  Law.  By  Sir  AlUiheiv 
HaUy  Knt.  LorJ  Chief  Juftice  of  England  in  the  Reign 
of  CharUs  II.  The  4th  Edition  correifted,  wi(h  Notes, 
References,  anJ  fo.ne  Account  of  the  Life  of  ihe  Author. 
'Bj  CbarUs  Runn'wgt'jTiy  Ei'q-,  Barnder  at  Law.     12s. 

PHYSIC. 

Domeftic  Medicine;  or  a  Treatife  on  the  Pieventimi 
and  Cure   of  Difeafes,  by    Regimen  and   S-mple  Medi- 
cine.     By  [Filiarn  Buchauy  M.  D.  of  the  Royal  College 
of  Phyficians,  Edinburgh.     A  new  Edition.      7  s.  6d. 
*^*  This  Treatife  comprehends  not  only  the  Acute, 
but  alfo  the  Chronic  Difeafes;  and  both  are  treated 
at  much    greater  Length  than  in   any  Perfornv^nce 
of  the  like  Nature.     It  likewife  contains  an  Eflay 
on  the  Nurfing  and  Management  of  Children  ;   with 
Rules  for  preferving  Health,  fuited    to  the  different 
Situations     and    Occupations    of    Mankind.       And 
IJiredtions  for  the  Cure  of  Wounds,  the  RedutSlion 
of  Fractures,  Diflocations,  Sec. 

Obfervations  on  the  Epidemical  Difeafes  in  Afinorcay 
^roni  the  Year  1744  to  1749.  To  which  is  prefixed, 
a  fbort  Account  of  the  Climate,  Productions,  Inhabi- 
tants, and  Epidemical  ]!)iftcmpers  of  that  Ifland.  By 
George  CUghorn^  M.  D.  Lecturer  of  Anatomy  in  the 
Univcrfity  of  Dubliyi,  formerly  Surgeon  to  the  22d  Kcgi- 
mentot  Foot.     'J  he  4th  Edition.     5  s. 

A  Dictionary  of  Chemiftry  ;  containing  the  Theory 
and  Pra£tice  of  that  Science,  its  Application  to  N-itural 
Philofophy,  Natural  Hiftory,  Medicine,  and  Animal  CEco- 
nomy,  with  full  Explanations  of  the  Quaiiiics  and 
Modes  of  Adion  of  Chemical  Remedies,  and  the  fun- 
damental Piinciples  of  Arts,  Trades,  and  Manufactures, 

dependent 


12'  BOOKS  printed  for  T.  Cadell. 

dependent  on  Chemiitry.  Tranflated  from  the  Frencht 
with  Notes,  Additions,  and  Piates.  2d  Edition  j  to 
which  is  added  as  an  Appendix,  a  Treatife  on  the  various 
Kinds  of  permanently  Elaflic  Fluids,  or  Gares.  3  vols. 
|1.   I  s. 

Chirurgical  Obfervations  and  Cafes.  "^^  William 
Bromfield^  Surgeon  to  her  Majefty  and  to  St.  Georges 
Hofpital,  2  vols.     Illuftrated  with  Plates. 

The  Chirurgical  Works  of  Percival  Pott,  F.  R.  S.  and 
Surgeon  to  St   Bartholomew's  Hofpital.     3  vols.    1  1.  4  s. 

Obfervations  on  the  Duties  and  Offices  of  a  Phyfjcian, 
and  on  tne  Method  of  profecuting  Enquiries  in  Philofo- 
phy.     By  Dr.  Gregory.     5  s. 

A  Methodical  IntroduiSlion  to  the  Theory  and  Praflice 
of  Phyfic.     By  David  Macbride,  M.  D.     410.     1 1.  is. 

The  Seats  and  Caufes  of  Difeafes,  inveftigated  by 
Anatomy;  in  nve  Books:  Containing  a  great  Variety 
of  Diffeclions,  with  Remarks.  To  which  are  added, 
very  accurate  and  copious  Indexes  of  the  principal  Things 
and  Nam.es  therein  contained  ;  tranflated  from  the  Latin 
of  yohn  Bapi'y}  AaorgaJini^  Chief  ProfefTor  of  Anatomy, 
and  Prefident  of  the  Univerfity  of  Padua.  By  Benjamin 
Mexander^  M.  D.   3  vols.  4to.    I  1.  i6s. 

A  full  and  plain  Account  of  the  Gout,  from  whence 
will  be  clearly  feen  the  Folly,  or  the  Baftnefs  of  all 
Pretenders  to  the  Cure  of  it,  in  which  every  Thinf 
materi.^.l  by  the  bed  Writers  on  that  Subject  is  taken 
Notice  of  j  and  accompanied  with  fome  new  and  im- 
portant inrtrudions  for  its  Relief,  which  the  Author's 
Experience  in  the  Gout  above  thirty  Years  hath  indu- 
ced him  to  impart.  By  Ferdinando  Warner^  LL,  D. 
2d  Edition.     5  s. 

A  New  Inquiry  into  the  Caufes,  Symptoms,  and  Cure 
of  Putrid  and  Inflammatory  Fevers,  &c.  5;c.  By  W, 
Fordyce^  M.  D.     4  s. 

The 
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The  Modern  Pratf^ice  of  Phvfic;  or,  a  Method  of 
judicioufly  treatini:  the  feverjl  Difordcrs  inciJ^-nt  to  the 
Human  Body  ;  together  with  a  Recital  of  their  Caufes, 
Symptoms,  Diagnoftics,  Prognoftics,  and  the  Regimen 
neceflary  to  be  obferved  in  Regard  of  them.  2  vols. 
By  John  Bally  M.  D.  3d  Edition,  coricdted  and  enlarged. 
10  s. 

Medical  Obfervations  and  Enquiries.  By  a  Society 
of  Phyficians  \n  Lo-doji.     5  vols.    1 1.  iis.  6d. 

The  Anatomy  of  the  Human  Gravid  Uterus^  exhibited 
in  24  Plates.     By  Dr.  Hunur,     61.  6s.    in  Boards. 

Medical  Commentaries.  Part  I.  Containing  a  p]aln 
and  diredl  Anfwer  to  ProfefTor  Munro,  jun'or.  Inter- 
fperfed  with  Remarks  on  the  Strudure,  Fund^ion,  and 
Difeafes  of  feveral  parts  of  the  Human  Body;  with  a 
Supplement.     4to. 

A  Collc«Slion  of  Cafes  and  Obfervations  in  Mid- 
wifery, by  lyUliam  Smel/ie,  M.   D.  3   Vols,  with  Cuts, 

ll.    IS. 

An  Account  of  the  Methods  purfued  in  the  Treat- 
ment of  Cancerous  and  Schirrous  Dilorders,  and  other 
Indurations,  by  J.  O.  Ju/iamond,  F.  R.  S.  and  Sur- 
geon to  the  JVeJlmir.pcr  Hofpital.     3  s.  fcwcd, 

A  new  Treatife  on  the  Difeafes  of  Horfcs.  "Where- 
in what  is  ncceflary  to  the  Knowledge  of  a  Horie,  the 
Cure  of  his  Difeafes,  and  other  Matters  relating  to  that 
Subject,  are  fully  difcud'ed  in  a  plain  and  eafy  Mann.-r^ 
from  many  Years  Praclice  and  Experience.  With  the 
cheapeft  and  moft  efficacious  Remt-dics.  Illuftrated  with 
32  Copper- plates.  The  2d  Edition,  corrcded.  Ifi 
2  Vols.     By  IVilliam  Gib/on^  Surgeon,      12s. 


Pbilofoph\\  Mathematics,  Mechmiics,  i£c.  &C4 

Agronomy  explained   upon   Sir  Ifaac  Ncnion's  Princi- 
ples, and   made  cafy  to  thofe  who  have  not  ftudied  the 
Miiihematics,    To  which  is  added,  the  Method  of  find- 
ing 
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tng  the  Diftance  of  the  Planets  from  the  Sun,  by  the 
Tranfit  of  l^cnus  over  the  Sun's  Di(k  in  the  Year  1761. 
Thefe  Diftances  deduced  from  chat  Tranfit ;  and  an 
Account  of  Mr.  Horrox's  Obfcrvations  of  the  Tranfit  I'ft 
the  Year  1639.  Uiuftrated  vii'Ja  28  Copperplates.  A 
new  Edition.     8vo.     9  s. 

An  eafy  Introduction  to  Aftionomy,  for  young  Gen- 
tlemen and  Ladies  :  Defcdbing  the  Fioure,  Motions, 
and  Dimenfions  of  the  Earth  ;  the  different  Seafons; 
Gravity  and  Li^ht;  the  Solar  Syftem ;  the  Tranfit  of 
Venus,  and  its  Ufe  in  Ailronomy  ;  the  Moon's  Motion 
and  Phafes,  the  Eclipfci  of  the  Sun  and  Moon;  the 
Caufe  of  the  Ebbing  and  Flowing  of  the  Sea,  &c. 
3d  Edition.     5  s.  7 

Tables  and  Tradls  relative  to  feveral  Arts  and  Sci- 
ences.    5  s. 

An  Introduction  to  Ele8riclty,  in  fix  Se£lIons. 
1.  Of  Electricity  in  general.  2.  A  Defcription  of  the 
Electrical  Machine.  3.  A  Defcription  of  the  Appara- 
tus (belonging  to  the  A^Iachine)  for  making  EleClrical 
Experiments.  4.  How  ro  knov/  if  the  Machine  be  in 
good  Order  for  performing  the  Experiment,  and  how  to 
put  it  In  Order  if  it  be  not.  5.  How  to  make  the  Elec- 
trical Experiments,  and  to  preferve  Buildings  from  Da- 
mage by  Lightning.  6.  Medical  Eledtricity.  Uiuf- 
trated with  Plates.     4  s. 

Lectures  on  Select  Subje£ts,  in  Mechanics,  Hydrofta- 
tics,  Pneumatics,  and  Optics ;  with  the  Ufe  of  the 
Globes,  the  Art  of  Dialling,  and  the  Calculation  of 
the  Mean  Times  of  New  and  Full  Moons  and  Eclipfes. 
7s.  6d. 

Select  Mechanical  Exercifes,  (hewing  how  to  conftruft 
different  Clocks,  Orreries,  and  Sun  Dials,  on  plain  and 
eafy  Principle?.  With  feveral  Mifcellaneous  Articles  and 
Tables.  Illullrated  with  Copper-plates.  To  which  is 
prefixed,  a  fhort  Account  of  the  Life  of  the  Author.    5  s. 

*^*  The  fix  preceding  by  James  Fergufon^  F.  R..S. 

A  Sy- 
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A  Synopfis  of  pra£ilcal  Mathematics.  Containing 
plain  Trigonometry ;  Meniuration  of  Heights,  Dif- 
tances.  Surfaces  and  Solids  ;  Surveying  of  Land, 
Gauging,  Navigation  and  Gunnery.  With  Tables  of 
the  Logarithms  of  Numbers  and  of  Sines  and  Tangents. 
For  the  L^fe  of  Schools,  and  Men  of  Bufinefs.  By 
AUxandir  Ewing,  Teacher  of  the  Mathematics  at  Edin- 
burgh.    New  Edition,  with  Additions.     6s. 

Obfervatlons  on  Reverfionary  Payments  ;  on  Schemes 
for  granting  Annuities  to  Widows,  and  to  Perfuns  in  old 
Age  ;  on  the  Method  of  finding  the  Value  of  AlTurances 
on  Lives  and  Survivorlhip  ;  and  on  the  National  Debt. 
To  which  are  added,  new  Tables  of  the  Probabilities  of 
Life ;  and  EfTays  on  the  different  Rates  of  Human  Mor- 
tality in  different  Situations  ;  the  Influences  of  great 
Towns  on  Population;  the  Increafe  of  Mankind  ;  and 
other  Subjedls  in  Political  Arithmetic,  and  the  Doctrine 
of  Annuities.  By  Richard  Price,  D.  D.  F.  R.  S.  A 
new  Edition.     6  s. 

The  Doflrine  of  Annuities  and  Aflurances  on  Lives 
and  Survivoifhips,  ftated  and  explained.  By  tyUliam 
Al.rgc^n,  Actuary  to  the  Society  for  Equitable  Affu- 
rances  en  Lives  and  Survivorfliips ;  to  which  is  added  an 
Introduction,  addreflcd  to  the  Society  j  alfo  an  Eflay  on 
the  prefent  State  of  Population  in  England  and  W"ales. 
By  the  Reverend  Dr.  Pi  ice.     6  s. 


Agriculture^  Botany^  Gardenings  6fr. 

The  Univerfal  Gardener  and  Botanifl;  or  a  general 
Di£tionr.ry  of  Gardening  and  Botany,  exhibiting  in  Bo- 
tanical Arranjemenr,  according  to  the  Linn^an  Syftem, 
every  Tree,  Shrub,  and  herbaceous  Plant  that  merit 
Culture,  either  for  Ornament  or  Curiofity,  in  every 
Department  of  Gardening,  comprifing  accurate  Direc- 
tions, acceding  to  real  Practice,  for  ihc  Management  of 
the  Kitchen  Garden,  Fruit  Garden,  Pleafurc  Ground, 
Flower  Ga'dcn,  Nurfery,  Plantations,  Green  Hosif^.-, 
Hot  Houfc  or  Stove,  Hot  Beds,  Forcing  Frames,  Hot 

Walls. 
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Walls,  and  Forcing  in  general ;  defcribing  the  proper  SU 
tuations,  Expofurcs,  Soils,  Manures,  and  every  Mate- 
rial and  Utenfi!  requifite  in  the  different  Garden  Depart- 
ftients  ;  together  with  Pradical  Dir£6tions  for  performing 
the  various  mechanical  Operations  of  Gardening  in  ge- 
neral. By  Thomas  Mawe^  Gardener  to  his  Grace  the 
Duke  of  Leeds  (Author  of  thie  Gardener's  Kalendar). 
1 1.  7s. 

The  Complete  Farmer :  or  a  general  Diflionary  of 
Huibandry  in  all  its  Branches  :  containing  the  various 
rilethous  of  cultivating  and  improving  every  Species  of 
Land,  according  to  the  Precepts  of  both  the  old  and  new 
Hu(bandry.  Tnird  Edition,  corredled  and  improved, 
illuftratcd  with  Copper-plates,     il.  5  s. 

The  Gardener's  Dictionary  abridged^  in  one  Volume; 
By  Philip  Alilkr,  F.  R.  S.  Gardener.  A  new  Edition, 
ll.  5  s. 

Chara^eres  Generum  Flantarum  quas  Ih.  Itinere  ad  Infuldi 
Maris  Aujiralis  tollegerunt^  defer ipjerunty  dflnearunt,  Jnnis 
1772  ^  ^775'  Johanne  Reinoldo  Forjier^  LL.  D* 
ll.  7s.     Boards^ 

Every  Man  his  own  Gardener  ;  being  a  new  and  much 
more  complete  Gardener's  Kalendar  than  any  hitherto 
pubiifhed :  containing  not  only  an  Account  of  what 
Work  is  necefTary  to  be  done  in  the  Hot  Houfe,  Green- 
Houfe,  Shrubbery,  Kitchen,  Flower  and  Fruit  GardenSj 
for  every  Month  in  the  Year,  but  alfo  ample  Directions 
for  performing  the  faid  Work,  according  to  the  neweft 
and  mcft  approved  Methods  now  in  Practice  amongft  the 
bed  Gardeners.  In  this  Edition,  particular  Diredtions 
are  given  with  rcfpe£l  to  Soil  and  Situation.  And  to  the 
Whole  are  added,  complete  and  ufcful  Lifts  of  Foreft- 
Trees,  Flov.'ering  Shrubs^  Fruit-Trees,  Evergreens  ; 
Annual,  Biennial,  and  Perennial  Flowers;  Hot  Hou fej 
Green-Houfe,  ?nd  Kitchen-Garden  Plants ;  with  the 
Varieties  of  each  Sort,  cultivated  in  the  EngliJ}}  Gardens. 
By  Thorrias  Mawe,  Gardener  to  his  Grace  the  Duke  of 
Z,f?^/fi  and  other  Gardeners.     6th  Edition.     5s, 
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